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PREFACE 


The necessity of ascertaining by a collation of the prevailing 
authorities the rules of the Hindu Law which ought to be regarded 
as authoritative in the Bombay Presidency, began to be recognized 
so long ago as 1824. In that year the late Sudur Court, by requir¬ 
ing that in every exposition given by the Shastris to the Courts 
the authorities relied on should be quoted in their own words, with 
reference to the original works, provided a means by which, out 
of these responsa prudentum in a variety of practical cases, a body of 
recognized law might be formed, answering to the needs of the 
Native community, and agreeing with the views of its most learned 
men. In 1825 this design was carried a step further, by an order 
that all expositions delivered by the Law Officers should be enter¬ 
ed in Registers kept for the purpose, and according to a prescribed 
form. The subject appears then to have been laid aside for several 
years. Expositions accumulated, and were registered with more or 
less of exactness and method, but the interest once felt in the 
Native systems of Law had apparently ceased to exist. This want 
of interest was attended, naturally enough, with a decay of learning, 
and in the province of Hindu Law the decisions of the Sudur Court, 
it is perhaps not too much to say, exhibited for some time a j 
continuous decline. In 1845 attention was once more directed to 
the subject. It was found that the expositions of the Shastris in 
a number of cases could not, without great difficulty, be reconciled* 
and , u in order to afford some check to inconsistent expositions by the 
Law Officers in the different Courts, the Judges (have) resolved 
that a copy of every written exposition given in the Zillas (should) 
be transmitted to the Suddur Adawlut.” The Zilla Judges were 
directed to forward all such expositions given subsequently to the 
1st January 1845. 

A tolerably copious mass of materials having been thus collected, 
a germ of organization was, in 1860, introduced by Mr. li. 
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Newton, C. S., the Registrar of the Sudur Adiilut (now a Judge of 
H. M.’s High Court), at whose suggestion, it is understood, a proposal 
was submitted to Government for the temporary employment cfan 
Extra Assistant to the Registrar, and a small establishment to pre¬ 
pare a digest of the expositions. This was sanctioned, and the 
work, commenced in May 1861, had reached the stage in which it 
was made over to the present Editors in September 1862, when Mr. 
Gopalrao Hurree, the gentleman employed upon it, was transferred 
to another appointment. In the course of about a year and a 
half upwards of two thousand expositions had been translated; 
obvious repetitions of the same rule applied to the same circum¬ 
stances had been eliminated, and the form of the matter retained 
had been improved by a condensation which the diffuseness of the 
Law Officers made very desirable. The quotations from Sanskrit 
authorities had been verified by the Shastris of the Sudur Court. 
Some few of the translations had been examined by Mr. Newton, 
and by Mr. Pinhey, who succeeded him as Registrar of the Sudur 
Court, and the Marathi and Guzerathi versions, according to the 
classification adopted, had been prepared for the press. 

In 1863 the impending abolition of the Native Law Officers 
of the several Courts made it more desirable than ever that an 
authoritative compendium of the Hindu Law should be provided 
for the guidance of the District Judges, who were otherwise likely 
to be placed in a position of some embarrassment by the sudden 
withdrawal of a prop, on which both they and the practitioners in 
their Courts had been long accustomed to lean with almost a too 
great abnegation of their own faculty of judgment, in all matters that, 
could be referred to the opinions of the Shastris. Their Lordships the 
Judges of the High Court recommended in answer to an inquiry 
from Government, that the work should be assigned to a Committee, 
with the Registrar of the Court as its Honorary President. This 
suggestion was adopted, and the present Editors, at the commence¬ 
ment of their labours, had the occasional aid of the then first Assistant 
Registrar of the High Court. A Committee, however, was almost 
immediately found to constitute but an inefficient working body for 
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a task of this kind. The joint Editors took the work into their own 
hands, and are now able, after a longer interval, owing to various 
causes, than was to be wished, to present this first instalment of it 
to the legal profession and the public. 

It was found necessary to abandon the classification that had 
been adopted in the compilation of the expositions already made 
by Mr. Gopalrao Hurree, on account of its deficiency in systematic 
arrangement. The condensed statements of the original questions 
and answers had not in all cases retained what for the purposes in 
view were important portions of the original, while the more 
gradual progress from the general to the particular, secured by an 
improved arrangement of the materials, enabled the present 
Editors to dispense with a good deal that had thus become 
superfluous. Every Sanskrit authority was carefully examined 
by Dr. Biihler, fresh and more applicable passages were in many 
cases extricated from the mass of the recognized Shastras, and a 
somewhat new light, it is believed, has been thrown on several 
controverted points by the results of his study of other, though 
kindred sections, of the Sanskrit Literature. Both Editors have 
worked diligently through the reports of the principal Courts in 
British India, as an assistance towards determining the relative 
importance of the various portions of the matter with which they 
had to deal, and the propriety of stamping particular opinions as 
the peculiarities of a single school. If the cases thus examined are 
not more frequently discussed, it must be ascribed to the Editors’ 
reluctance to giving their work either a controversial character, or 
the air of an aiming at generality, which might lessen its weight as 
a faithful exposition of the tested and accepted Hindu Law of this 
Presidency. It is possible that a commentary on the published 
cases of the Sudur and High Courts in India, and the Judicial 
Committee of the Privy Council in England, may hereafter become 
desirable, but as it was not immediately necessary to the due 
performance of the task assigned to them, the Editors determined 
that, if ever incorporated in the present work, it had better at any 
rate be postponed to a future edition. For the one or two instances 
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in which they have been forced, as it is, to controvert the views 
adopted by high authorities in this or in the other Presidencies, 
the Editors trust they may be pardoned on the ground of the 
importance of those points in the development of what seemed 
to them the real effect of the recognized sources of law as to the 
matters in issue. 

The original authorities, when found to be relevant, have been 
quoted in Sanskrit, accompanied by an English translation. Where 
a translation of the work quoted, of recognized general merit, was 
available, that translation—with an occasional correction—has been 
made use of in these cases. Where no such translations existed 
the passages have been translated by Dr Biihler. He is responsible 
also for the redaction and translation of the fragments comprised 
in the Appendix, which it is apprehended the learned will recognize 
as throwing some valuable light on the history of the Hindu Law. 
The passages found useless for the opinions in support of which 
they were quoted, have been left uncopied. Those newly cited are 
marked by an asterisk. 

The general results deducible from the whole work are sum¬ 
marised in the Introduction. Absolute precision was not in all 
cases attainable, but it is hoped that judicial decisions will soon 
come to the aid of the student, baffled in these instances for the pre¬ 
sent by the conflict of authorities, and reduce the whole body of the 
Law of Inheritance to the simplicity and reasonableness which are 
its general characteristics. 

The acknowledgments of the Editors are due to Mr. Vinayak 
Shastri, the late Hindu Law Officer of the Sudur Adalut, and of 
H. M.’s High Court, who has assisted them with the greatest readi¬ 
ness and zeal, and whose thorough acquaintance with the Sanskrit 
law authors makes it a matter of regret that no appropriate field 
should have been retained or made for the continuous employment 
of his learning and abilities. While the abolition of the Law 
officers was desirable, it may perhaps be suggested, without offence, 
that the preservation of a school of Hindu Law was an object of 
some importance as an adjunct to the effective measures lately 
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taken for the resuscitation of Sanskrit learning in Western India ; 
and in such an institution a scholar of Mr. Vinayak Shastri s at¬ 
tainments, working under a European principal ol competent learn¬ 
ing, might still render valuable services to the community to which 
he belongs. 

It only remains to add that every proposition, and every illustra¬ 
tion in the present volume, has been the subject both of separate 
study and of joint consultation to the Editors. Their labours have 
of late been a good deal impeded by the official arrangements 
which placed them at a distance from each other and from the 
Press, and these circumstances will, they trust, be received in 
extenuation both of the delay that has attended the preparation of 
the work, and of the typographical errors which all the efforts of 
Editors at a distance seem unable quite to prevent. They trust 
that they have made judicious selections from the materials placed 
at their disposal, and treated them upon the whole in a manner 
•not quite unworthy of the enlightened patronage under which it 
has been their happiness to work. 
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1 *—On the Authorities of the Hindu Law as prevailing in the 
Bombay Presidency 

The authorities on Hindi! Law in Western India are, according to 
Colebrooke,* the Mitaksharfi of Vijnfmes’vara and the Mayukhas 
of Nilakantha, especially the Vyavaharamayukha. Morleyf 
adds the Vyavaharamadhava Nirnayasindhu, Smritikaustubha, 
Hemadri, Dattakamhn&msa, and Dattakachandrika. The quota¬ 
tions of the Shastris, appended to their Vyavasthas, which perhaps 
afford the most reliable information on the subject, show that the 
following works are considered by them the sources of the law on 
this side of India :— 

1. The Mit&kshara of Vijn&nes'vara. 

2. The Mayukhas of Nilakantha, and especially the Vyavahara¬ 
mayukha. 

3. The Viramitrodaya of Mitramis'ra. 

4 and 5. The Dattakamimamsa of Nandapandita, and the 
Dattakachandrika of Devanabhatta* 

6. The Nirnayasindhu Kamal&kara. 

7 and 8. The Dharmasindhu of K&s'inatha Upodhyaya, and 
the Samskarakaustubha of Anantadeva. 

9, and lastly, in certain cases the Dharmas’astras, or Smritis 
and Upasmritis, or, as it is frequently expressed, “ the sayings 
of the sages” (RishivakySmi), together with their commentaries. 

The results have been corroborated by the uniform testimony of 
the Law Officers and Pandits, whom we have had an opportunity 
of consulting. 

* Strange, El. H. L., 4th ctl, p, 318. 
t Digest, II. CCXXI1. 
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The relative position of these works to each other may be 
described as follows. In the Marktba country and in Northern 
Kanara, the doctrines of the Mitakshara are paramount, the 
Vyavaharamayukha and the Viramitrodaya are to be used as 
secondary authorities only. They serve to illustrate the Mitak- 
sharh and to supplement it. But they may be followed so for only 
as their doctrines do not stand in opposition to the express precepts 
or to the general principles of the Mitaksharfx. Amongst the 
secondary authorities the Vyavaharamayukha takes precedence of 
the Viramitrodaya. The Dattakamimamsa and Dattakachandrika, 
the latter less than the former, are supplementary authorities on the 
law of adoption. Their opinions, however, are not considered of 
so great importance, but that they may be set aside on general 
grounds, in case they are opposed to the doctrines of the 
Vyavaharamayukha, or the Dharmasindhu and Nirnayasindhu. 

The Dharmasindhu, the Samskarakaustubha, and the Nirnaya¬ 
sindhu, occupy an almost equal position in regard to questions on 
ceremonies and penances. They are more frequently consulted by 
the Shastris of the Maratha country than the Mayukhas which 
refer to the same parts of the Dharma. Of the three, the Nirnaya¬ 
sindhu is held in the greatest esteem. 

All points of law which may be left undecided by the works 
mentioned, may be decided by passages from the Smritis or Dhar- 
masastras or even the Purfinas. The latter have less authority 
than the former, and may be overruled by them.* 

Where the revealed texts, the tradition (Smritis) and Puranas 
are conflicting, there the revealed text is the authority; if the 
latter two (Smritis and Pur&nas) contradict each other, the Smriti 
(tradition) is preferable. In case of a conflict between the rules of 
the Smritis, either may be followed, as reasoning on principles of 
equity, (yuktivichara) shall decide the solution. 


* Vyasft 1.4— 

i g aSitv wrfwftT. ii 
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The law of Guzerath in some cases, as we are informed, alters the 
order of the authorities, and places the Vyavaharamayukha before 
the Mitakshara. As an instance may be quoted the case of a sister’s 
succession to her brother’s estate, immediately after the paternal 
grandmother, which in accordance with the Mayukha, is allowed 
in Guzerath.* How far precisely this preference of the Mayukha 
goes is a matter of some doubt, to be cleared up by judicial deter¬ 
mination. 

1* The first of these authorities, the Mitakshara, is the famous 
commentary of Vijnanes’ vara on the Institutes'of Yajfxavalkya. The 
latter work, which probably is a versification of a set of aphorisms 
on Dharma (Dharmasutra) belonging to the White~Yajurveda,+ 
contains about a thousand verses divided into three chapters (kfin- 
das), which treat respectively of ‘ rules of conduct 7 (achara), of 
civil and criminal law (vyavahara), and of penance (prayas'chitfca). 
As may be inferred from the small extent of Yajnavalkya's work, 
this author gives only fragmentary rules on the law, which neither 
exhaust their subject, nor are in every case easily intelligible. 
Vijnanes’vara remedies the defects of his original, not only by full 
verbal interpretations, but also by adding long discussions on 
doubtful points, and by illustrating and amplifying Y^ajnavalkya’s 
and liis own doctrines by quotations from the Institutes of 
other Kishis. For he holds the opinion, which is also generally 
received among modern Hindi! lawyers, that the Smritis or various 
Institutes of Law form one body, and are intended to supplement 
each other. J 

* See also below. Introductory Remarks to Chapter II., Sec. 14. 

f See below. 

$ Vijfi&nesVara says in his commentary on Y&jfiav&lkya 1.5, which verse 
contains an enumeration of certain authors of Smritis, Mit. Achara, /. 1, p- 2, 
l 15 f- 

I H fiWTO II 

t( The meaning (of this verse, I. 5) is that the Institutes of Law composed by 
Y&jfiav&lkya ought to be studied. The enumeration (of authors of Smritis given 
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But this opinion occasionally misleads him, and causes him in 
some few cases to explain the text of Yajnavalkya in a manner in¬ 
consistent with the rules of sound interpretation. 

With these occasional exceptions, his expositions certainly merit 
the high repute in which they have long stood with the inhabitants 
of the greater part of the Indian Peninsula. The discussions and 
amplifications, added by Vijnanes'vara to his explanation of YSjfia- 
vfilkya’s text, make the Mit&ksliarS. rather anew and original work, 
based on Yfijnavalkya, than a mere gloss, and one more fit to serve 
as a code of law than the original. But extensive as the Mit&ksharfi 
is, it does not provide for all the cases arising, and, if used alone, 
would often leave the lawyer without guidance for his decisions. 

Regarding the life and times of Vijnanes'vara little is known. 
Colebrooke # was informed that lie belonged to an order of 
ascetics, founded by thef amous Vedantist S'ankarach&rya.f Hence 
and from the fact that one of the commentaries on the Mitak- 
shara, the Subodhini of Vis'vesVarabhatta J was, most probably, 
composed at the end of the fourteenth century of our era, Cole¬ 
brooke concludes, that Vijnanes'vara lived more than 800 and less 
than 1,000 years ago. lie adds that if the Dh&res'vara, quoted 
in the Mitfikshara is the same as the famous Bhojaraja, king of 
Dhara, ‘the remoter limit of Vijnanes'vara’s age will be contracted 
by more than a century.’ This conjecture is somewhat confirmed 


in this verse) is not intended to be exhaustive, hut merely to give examples* * * * § 
Therefore (this verse) does not exclude (the works of) Baudh&yana and the rest 
(who are not mentioned) from the Institutes of Law; as each of these Smritis 
possesses authority, the points left doubtful (by the one) may be decided from 
the other. If one set of Institutes contradicts the other, then there is an option ” 

* Inheritance, p . XL (quarto edition), 

t S'ankara lived probably in the seventh and eighth century, a.d. See II. II. 

Wilson, Works, l.pp. 188,190. 

§ Vis'ves vara lived in the reign of Madanapala, who, according to Colebrooke, 
is the same prince who gave the title to the Madmmvinoda, which is dated 
Samvat, 1431. 
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by the circumstance that KamalSkara in the Vivadatantlava actu¬ 
ally substitutes the name * Bhojaraja,’ for Dharesvara.* 

Another argument also may be brought forward which tends to 
show that Vijnanes'vara lived, more likely, in the eleventh or twelfth 
century than in the ninth or tenth. Amongst the authors cited in the 
Mit&kshara f is Medhfitithi, the commentator of the M&nava- 
dharmas'astra. Medh&tithi in his turn quotes Kumarila,}; the 
predecessor of S'ankara, and seems to allude to the doctrines and 
writings of the latter,§ and therefore probably must be placed later 
than the eighth century. On the other hand, as Madana, the 
contemporary of Vis'ves'vara ordered his commentary on Manu, 
part of which had been lost, to be restored,|| it follows that he must 
have lived a considerable time before this prince. We thus obtain 
the following series:—1, S'ankara, 8th century. 2, Med&tithi. 
3, Vijnanes'vara. 4, Madanapala, 14th century. 

The explanation of the Mitakshara is facilitated by two Sanskrit 
commentaries, the before mentioned Subodhini of Vis'ves'varabhatta, 
and the Lakshmivyakhyana, commonly called Balambhattatika, 
the work of a lady, Lakshmidevi, who took the nom de plume of 
Balambhatta. ## 

Vis'ves'vara’s comment explains selected passages only, whilst 
Lakshmidevi gives a full verbal interpretation of the Mitakshara, 
accompanied by lengthy discussions. She generally advocates 
latitudinarian views, and gives the widest interpretation to every 
term of Yajnavalkya. Instances of this tendency may be seen in 


* The work of Bhoja has not been recovered, and the tract mentioned in the 
Cat..of the Benares College Library, as * Bhoja Sinpiti/ is a treatise on forbidden 
food. 

t lnh. Chapter I. Sec. VII. para. 13, and note to para. 7. 

X Commentary on Manu I. 

§ Commentary on Manu, XII. 19, 299. 

|| See Colebrooke, Digest, vol. I. p. 14* 

IT Wh. Stokes’ Hindu Law Books, p. 177. 

** Tf?f ffl«n8?tT3n»3r!*r .... 
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the quotations given, Introd. Rem. to Dig., Chapter II. Secs. 14 
and 15. But her opinions are held in small esteem, and hardly ever 
brought forward by the Shastris, if unsupported by other autho¬ 
rities. Her commentary is generally considered as a performance 
highly creditable to the female intellect, but as showing a good deal 
the author’s intellectual petticoats.* 

Besides the native commentaries, there is the excellent translation 
of the Mitakshara on Inheritancef by Colebrooke, which always 
has been made use of in translating the authorities appended to the 
Vyavasthas. A few times we have been compelled to dissent from 
Colebrooke’s translation, but we are persuaded that in nearly all 
those cases Colebrooke had different readings of the text before him. 
The first part of the Vyavaharak&nda has been translated by W. 
H. Macnaghten. Unfortunately we received the Madras reprint 
of this book too late to make use of it. The edition of the Mitak¬ 
shara used for the Digest is the quarto edition prepared by Babu- 
rama, Samvat, 1869. 

2. The Vyavaharamayfikha is the sixth Mayukha or ‘ ray’ of the 
Bhagavanta-bhaskara, the sun, composed by the permission of 
Bhagavantadeva, by Nilakanthabhatta. The Bh&skara, which 
consists of twelve divisions or ‘ rays/ forms an encyclopedia of the 
sacred law and ethics of the Hindus. It contains :— 

1. The Samsk&ramayukha, the division on the sixteen initiatory 

ceremonies. 

2. The Acharamayukha, the division on the rules of conduct. 

3. The Samayamayukha, the division on times for festivals and 

religious acts. 

4. The S rMdhamayukha, the divisions on funeral oblations. 

5. The Nitimayukha, the division on the conduct and policy of 

kings. 

* Two copies of Vis'vesVara have been used for the Digest, one of which 
belongs to the High Court of Bombay, whilst the other was procured in the 
Dekhan. Of B&lambhatta two copies, both of which belong to the High Court. 

t Two treatises on the Hindu Law of Inheritance, translated by H. T. Cole¬ 
brooke, Calcutta 1810, 4to. Now reprinted in Wh, Stokes’ Hindu Law Books. 
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6. The Vyavaharamayukha, the division on Civil and Criminal 

Law. 

7. The Danamayukha, the division on religious gifts. 

8. The Utsargamayukha, the division on the dedication of 

tanks, wells, &c. 

9. The Pratishthamayfiklia, the division on the consecration of 

temples and idols. 

10. The Pr&yas'chittamayukha, the division on penances. 

1 l* The S'uddhimayukha, the division on purification. 

12. The S'antimayfikha, the division on averting evil omens.* 

The Vyavaharamayfikha which has the greatest interest for the 
student of Hindu law, is, like all the other divisions of the Bhaskara? 
a compilation, made up from the texts of the ancient Smritis, inter¬ 
spersed with explanations both original and borrowed from other 
commentators. It treats of the adminstration of justice, of evidence, 
and of all the eighteen titles of the Hindu law, which, however, 
are arranged in a manner apparently invented by Nilakantha 
himself. In his doctrines, Nilakantha follows principally the 
Mitakshara and the Madanaratna of Madanasimhadeva,f prefer¬ 
ring the latter frequently to the former. From a comparison of 
the portions on inheritance of the Mayukha and Madanaratna, it 
would seem, that Nilakantha sometimes even borrowed opinions 
from Madana without acknowledging it. He controverts the views 
of Vijnanes'vara in a considerable number of instances, though, 
on the whole, he agrees more closely with the Benares school 
of lawyers than any other. Of the life and times of Nilakantha 
some account has been given by Borradaile.J According to him, 

* See Borradaile in Stokes’ Hindu Law Books, p. 8. The correctness of the 
order in which the books are enumerated is proved by the introductory verses 
of each of them, where the last preceding is always mentioned, and by the longer 
introduction to one of the MSS. of the Nitimay&kha. (See below.) A complete 
set of the May&khas was obtained from Pfina and the neighboifrhood. 

t This author compiled an encyclopedia similar to that of Nilakantha, the 
twelve Uddyotas. The book commonly called the Madanaratna bears also the 
title Vyavaharoddyotu. 

X Stokes* Hindu Law Books,/?. 7> f, 
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this author, the soil of the famous Mimamsaka S'ankarabhatta, 
was of Des'ast.ha-Maharashthra descent, and bom in Benares. 
He lived, according to Harabhatta Kasikar, one of his de¬ 
scendants, then living in Poona, upwards of 200 years ago, u €• 
about 1600 a.d. The account obtained by Borradaile from Cap¬ 
tain Robertson stated, that sixteen generations had passed away 
since his time, whilst the general opinion was that his writings 
came into use about 125 years ago, i.e. about 1700 a.d. 
Whilst composing his Mayukhas, he lived under the protec¬ 
tion of Bhagavantadeva, who was a descendant of a Raja, bearing 
the title Sungur (Sangara) or Yuddha S'ura, and who held 
his court at Bhareha, a town situated at the confluence of the 
Chambal and Jamn&. Grateful for the protection afforded to him, 
Nildkantha called his work Bhagavantabhaskara, ‘the Sun, com¬ 
posed by the permission of Bhagavantadeva/ Borradaile is, how¬ 
ever, doubtful whether the latter statements are trustworthy, as the 
passage at the end of the Vyavaharamayfikha, on which they are 
chiefly based, varied very much in his copies,* and was not consi¬ 
dered authentic by some of his assistants. It is true that the notices 
of authors appended to their works are frequently added by some 
later hand. In such cases they represent the tradition current 
among the Pandits, and their value depends chiefly on the length 
of time that has elapsed since the composition of the book, and on 
the age and number of the MSS. containing the notice. In the 
present case, besides the copies of the Vyavaharainayukha, some 
MSS. also of the S'raddha, Samskara, and INfitimayukhas contain 
the statement, that Nilakantha, the son of Sankarabhatta, and 
grandson of N&r&yanasuri, was ordered by Bhagavantadeva, a 
king of the Sengara dynasty to compose the Bhaskara.*f* As 


* See his note on the subject, Stokes* H. L., p . 168. 

t Sengara, not Sangara (Sungur) is the name of the family according to all 
the MSS. As according to Todd, Annals of Rajasthan, little is known about the 
Sengara tribe of Rajaputs, the list of kings enumerated in the N. M. maybe 
given in full:— 

1. Kama. j 3. Astar&ja. 

2. Vis'oka. i 4, Raya. 
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Nilakantha doubtless lived not very long ago, this account of the 
circumstances under which he composed his Bhaskara, might, even 
if merely traditional, be received with confidence. But there is 
another proof of its correctness, as well as of the truth of some other 
circumstances mentioned by Borradaile. One of the copies of the 
Nitimayukha contains fourteen introductory S'lokas, in which a 
more lengthy account of the Sengara dynasty, quoted below, is 
given, and which apparently were composed by Nilakantha himself 
At the same time the author calls himself Dakshinatyavatamsah, ‘ of 
Dakshinatya (southern) descent/ The edition of the Vyavaha- 
ramayukha used for the Digest is the oblong Bombay edition of 
1826V* * 

The translations of the quotations from the Vyav, May. in the 
Digest have been taken from Borradaile’s translation. This work, 
though in general of great service, is frequently inaccurate. 
Some passages of the text have been misunderstood, and others are 
not clearly rendered. Where this occurs in the passages quoted, 
the correct translation has been added in a note. 

3. The Viramitrodaya is a compilation by MitramisVa treating 
of the same subjects, and written much in the same manner, as the 
Vyavaharamayukha. This author closely follows the Mitakshara, 
quoting frequently its very words, to which he adds further ex¬ 
planations and paraphrases. At the same time he enters into 
lengthy discussions on the opinions advocated by Jimutavahana, 
Raghunandana, and the Smritichandrika. Occasionally he also goes 
beyond, or dissents from, the doctrines of the Mitakshara.f Mitra- 


5. Ver&taraja, 

6. Vataraja. 

7. Myityudeva. 

8. ChandrapMa. 

9. S'ivagana, founder 

S'ivaganapura. 

10. Rolichandra. 

11. Karni&8ena. 


of 


12 . 

13. 

14. 

15. 

16. 

17. 

18 . 
19. 


Narahari. 

Ramachandra. 

Yas'odeva. 

Tarachandra. 

.Chakrasena. 

R&jasimha. 

Sahideva. 

Bhagavantadeva. 


* There are, besides, lithographed editions of the Vyavah&ra, PratishtM. and 
Prayas'chittamayfikhas. The former two have been published at Bombay, the 
latter at Benares. 

t See Digest, Introductory Jtemarks to Chapter II., Sec. 15, and Chapter IV. 
B, See. 6. 

B 




INTRODUCTION. 





mis'ra, the son * of Paras'urhma, and grandson of Hamsapandita, 
composed his work by order of a king calied Virasimlia, who, 
according to the closing stanzas of the book, was the son of 
Madhukarasaha. As he mentions Raghunandana, who flourished 
ill the beginning of the sixteenth century, + he cannot have written 
earlier than the latter half of that century. The references in the 
Digest refer to the quarto edition published by Chudamani 
Khidirapura, 1815. 

4. The next two authorities, the Dattakamirnfuhsa and Datta- 
kachandrika, do not call for any remark here, as they have little 
importance for the law of inheritance. 

5. The Nirnayasindhu of Kamalakara, called also Nirnaya- 
kamalakara, consists of three parichchhedas or chapters. The first 
and second contain the Kalanirnaya, or disquisition on time, i. e., the 
division of time, days, and seasons for religious rites, eclipses of 
the sun and moon, and their influence on ceremonies, &c. The 
third chapter is divided into three prakaranas, or sections. The 
first of these treats of the Samskftras, initiatory ceremonies; the 
second of the S'raddhas, funeral oblations ; and the third of im¬ 
purity, the duties of Sannyhsis, See. The book is a compilation of 
the opinions of ancient and modern astronomers, astrologers, and 
treatises on the Dharma, from which it contains copious quotations. 
The passages are frequently illustrated by comments of Kamalakara, 
and occasionally discussions on points upon which his predecessors 
seem to have been at fault, are introduced. In the first and second 
chapters, Kamalakara chiefly followed Madhava’s Kalanirnaya and 
the section of the Hem&dri on Times, as he tells us himself. % 

Kamalakara’ s learning is esteemed very highly on this side of 
India, and it is for this reason that the Nirnayasindhu is more 
relied upon in deciding questions on ceremonies than any other 
book. 



* Viramitrodaya, S'loka 2. 
f Stokes, Hindfi Law Books,/). 179. 
X Set Nirnayns, 1. S'loka 7. 
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Of Kamal&kara’s life hardly anything is known. As he tells us 
himself, in the introductory S'lokas to his work, as well as those 
appended to it, he was the son of Ramakrishna, the grandson of 
Ehatta Narayanasuri, and the great grandson of Rames'vara. He 
ames also his mother Uma, his sister Ganga, and his elder brother 
Dinakara. His literary activity was not confined to the com¬ 
position of the work mentioned. He wrote also the V ivadatandava, 
a book on Civil and Criminal Law, according to the doctrines 
of the Mitakshara, the S'udrakamalakara, on the duties of Sudras, 
the S'antikamalakara, on the averting of evil omens, the Dana- 
kamalakara, on gifts, and the Prayas'chittakamalakara, on penances, 
Siddhantatattva vivekasindhu, etc. His date he gives himself in the 
closing verses of the Nirnayasindhu, where he states that this work 
was finished in the year 1668 of Vikramaditya, or 1612 a.d. 

The Nirnayasindhu has been lithographed in Bombay at the 
press of Vithal Sakharam, S'aka 1779, and this edition has-been 
used for the Digest. 

6. The Samskarakaustubha by Anantadeva, the son of Apadeva, 
is one of the numerous compilations treating of the sixteen initia¬ 
tory rites and kindred matters. It is said to belong to the same 
time as the Nirnayasindhu. The edition referred to in the Digest 
was printed in Bombay at Bapu Sadashiv's press, 1862* 

7. The Dharmasindhu, by Kas'inatha, the son of Anantadeva, is 
quite a modern compilation, of the same description as the Nirnaya¬ 
sindhu. The author, according to the Pandits, was a native of 
Pandarapura, and died about forty or fifty years ago. 

8. The Smritis . The word’Smriti means literally “recollection/ 7 
and is used to denote a work or body of works, in which the 
Rishis or sages of antiquity, who saw or received the revelation of 
the Vedas, set down llieir recollections regarding the performance 
of sacrifices, initiatory and daily rites, and the duty of man gene¬ 
rally. The aphorisms on Vedic sacrifices (s'rautasutras), the apho¬ 
risms on ceremonies for the performance of which the domestic 
fire, kindled at the time of marriage, is required (Grihya-sutras) 
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and the works treating of the duties of men in their various rela¬ 
tions (Dharmas'astras) are ail comprised by the term Smriti. In 
the common parlance of our days, however, the term has a nar¬ 
rower meaning, and is restricted to the last kind of works. Of these 
there exist, according to the current tradition, thirty-six, which are, 
at least by the S'astris of the present day, divided into Smritis and 
Upa-smritis, or supplementary Smritis. Neither the limitation of 
the number nor this division are, however, found in the older works 
on law, such as the Mitakshara, and those books which contain it 
do not always place the same work in the same class.* 

According to Hindu views, the Smritis were mostly composed 
and proclaimed by the Rishis whose names they bear. But in 
some cases it is admitted that the final arrangement of these works 
is owing to the pupils of the first composer.f The Hindus are 
driven to this admission by the circumstance that very frequently 
the opening verses of the Dharmas'astras contain conversations 
between the composer and other Rishis, stating the occasion at 
which the works were composed. In some cases, however, the 
Smritis are considered to have originally proceeded from gods or 
divine beings, and to have descended from them to Rishis, who in 
their turn made them known among men. Thus the Vishnu-smriti 
is ascribed to Vishnu, and Nandapandita, in his commentary, 
suggests that it must have been heard by some Rishi, who brought 
it into its present shape. Or in the case of the Manava-dhar- 
mas'astra, Brahma taught its rules to Manu, who proclaimed them 
to men. But his work was first abridged by Narada, and the 


* Stokes' IlindA Law Books, p. 4, 
t Mit. AcMra,/. I. p. 1, l. 3. 

wato: *f«T3T§RT^q-. 

uRft srwutu *rerr m : I 

" Some pupil of \ ajnfivalkya arranged the Dharmas'ftstri composed by Yajila- 

vilkya in the form of questions and answers, and promulgated it, as Bhrieu that 
proclaimed by Mann.’ 1 * ” 
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composition of the latter was again worked over by Sumatrthe 
son of Bhrigu. 5 * * 

The Hindu tradition is here, as nearly in every case where it 
concerns literary history, almost valueless* Firstly, it is certain that 
more than thirty-six Smritis exist at the present time, and that for¬ 
merly a still greater number existed. From the quotations and 
lists given in the Smritis, their commentaries, the Puranas, as well, 
and the modern compilations onDharma, as well as from the MSS. 
actually preserved, it appears that, counting the various redactions 
of each work, upwards of a hundred works of this description must 
have been in existence. Their names are : 

1. Agui. 

2. a. Angiras. 

h. Madhyama Ang. 

c. Brihad Ang. 

Two redactions in verse in existence which do not con¬ 
tain the quotations given in the law books, 

3. Atri. 

Two redactions in existence. 

A 

4. Atreya. 

A 

5. a . Apastamba, prose, j 

, . . I in existence. 

b. Ditto m verse, > 

6 . «. As'vaiayanai inexigtence 
b . Brihad A. > 

7. a. Us'anas, prose, an extract in existence. 
b. Ditto, verse, in existence. 

8 . Rishyas'ringa. 

9. Aupajandhani. 

10. Kanva (said to be in the Madras Library). 

11. Kapila, in existence. ' _ 

* See preface to N&rada, translated by Sir W. Jones, Inst, of Manu, p. xvi. 
(ed. Haughton.) 

But as even such Smritis wer eproclaimed by men, they partake of the human 
character, which the Mhnamsists assign to this whole class of works, and the 
great distinction between them and the revealed texts of the Veda, the S ruti. 


remains. 
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12. Kas'yapa, prose, in existence. 

13. Kanva. 

14. a. K&tyayana. 

b. Vriddha K. 

c. Karmapradipa, in existence. 

15. Karshnajini. 

16. Kutliumi. 

17. Kutsa. 

18. Krislmajini. 

19. Kautsa. 


20. G&rgya. 

21. a. Gautama, prose, in existence. 


b . Gautama, verse, in existence. 

c . Vriddha G. 

22. Chidambara. 

23. Chyavana. 

24. Chhagaleya. 

25. Jamadagni. 

26. Jatukarnya. 

27. J&bali. 

28. Datta. 

29. a . Daksha, verse, in existence. 
b. verse, quoted. 

30. Devala, as the preceding. 

31. Dhaumya. 

32. N&rada, one chapter on Civil and Criminal Law, 

in existence. 

33. Nachiketa. 


34. a . Paras'ara, 
b. Brihat P 


| in existence. 


35. Paraskara. 

36. Pitamaha. 

37. a . Pulastya. 
b . Laghu P. 

38. Pulalia. 

39. Paithinasi. 
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40. Paushkarasadi. 

41. tt. Prachetas. 

6. Laghu P. 

42. Prajapati, verse, in existence. 

43. Budha, prose, in existence. 

44. a. Brihaspati, verse, a portion in existence. 
b, Brihad B. 

45. Baudhayana, prose, in existence. 

45. Bharadvaja, verse, in existence. 

47. Bhrigu, said to be in existence. See Cat. As. Soc. 

Beng. 

48. a. Manu, verse, in existence. 

b. Vriddha M. 

c. Brihan M. 

49. Maiichi. 

50. Markandeya. 

51. Maudgalya. 

52. a. Yama. 

b . Lagbu Y., verse, in existence. 

53. a . Yajnavalkya, verse, in existence. 

b. Vriddha Y. 

c. Brihad Y. 

54. Likhita, verse, a portion in existence. 

55. Lohita, verse, in existence. 

56. Laugakshi. 

57. Vatsa. 

58. a. Vasishtha, prose, in existence, incomplete (28J 

adhyayas). 

b. Vasishtha, verse, in existence. 

c. verse, in existence. 

d. Vriddha V, 

e. Brihad V. 

59. Varshyayani. 

60. Vis'vamitra, verse, in existence. 

61. a. Vishnu, prose and verse, in existence- 
b. Laghu, V., verse, in existence. 
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62. 

63. 

64. 


65. 


66 . 

67. 

68 . 

69. 

70. 

71. 


72 


Vyaghra. 

Vyaghrapada. 

<z. Vy&sa. 

b. Laghu V„ verse, in existence. 

c. A third work, verse, in existence. 

a . S'ankha, prose and verse. 

b . S'ankha, verse, in existence. 

c. Brihat S'ankha, a small part in prose, the rest in 

verse,nn existence. 

S'ankha—Likhita, verse, in existence. 

S'akatayana. 

S'akalya. 

Satyayana. 

S'andilya, verse, in existence. 
a. S'atatapa, verse, in existence. 

Vriddha S'. 

Brihat S'., in existence. 

S'aunaka, prose. 

Karika or Brihat S'., verse, 7 . 

"in existence. 


73. 

74. 

75. 

76. 
7?. 


78 


b . 

c. 

, a. 

b. 

c . Yajhanga S'*., verse, 5 

a. Samvarta, verse, in existence. 
bn Laghu S. 

Satyavrata. 

Sumantu. 

. Soma* 

, a. Harita. 

b . Brihad JEL, verse, in existence. 

c. Laghu H., verse, in existence. 

, Hiranyakes'in, verse, in existence.* 


* jVote .—All those Smritis to which “ in existence ” is added have actually 
been procured. The rest of the list is made up from the authorities quoted in 
Wh. Stokes* Ilindh Law, p. 6, note, and the Apastamba and Baudhavana 
Dharmasfttras, as well as the Madhava Paras'ara, and other modern compilations. 

Collections of Smritis, or extracts from them, such as the Chaturvimsa'ti, 
Shattrins'at, Kokila, and Saptarshi Smritis (extracts from 24 and 3<s> Smritis) 
have been left out purposely from this list, 
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Even this list most likely does not comprise all the ancient 
works on Dharma, and a more protracted search for MSS., and a 
more accurate investigation of the modern compilations, will, no 
doubt, enlarge it considerably. 

As regards the value of the Hindu tradition on the origin 
and history of the Smritis, the general assertions that these works 
belong to the same class of writings as the S'rauta and Grihyasutras, 
and that in many instances they have been composed by persons 
who were authors of such Sutras, is in the main correct. 

But the tradition is utterly untrustworthy in the details regard¬ 
ing the names and age of the authors, and the immediate causes 
of their composition, and it neglects to distinguish between the 
various classes, into which the Smritis must be divided. 

It is, of course, impossible for the critic to agree with the Hindu 
in considering Vishnu or any other deity of the Brahmanic Olym¬ 
pus, or Manu, the father of mankind, as authors of Dharmas'as- 
tras. But it is, in mbst cases, also highly improbable that the 
Rishis, who may be considered historical personages, composed 
the Smritis which bear their names. For, to take only one argu¬ 
ment, it is not to be believed, that, for instance, Vasishtha and 
Vis'vamitra, the great rival priests at the Court of King Sudas, or 
Bharadvaja or Samvarta, are the authors of the hymns preserved 
in the Rigveda under their names, and of the Smritis called after 
them, as the language of the former differs from that of the 
latter more considerably than the English of the fifteenth century 
from that of the present day. Much less can it be credited that 
Angiras or Atri, who, in the Rigveda are half mythic personages, 
and spoken of as the sages of long past times, proclaimed the 
treatises on law bearing their names, the language of which obeys 
the laws laid down in Panini’s grammar. Nor can we, with tire 
Hindus, place some of the Smritis in the Satyayuga, others in the 
Treta, or others in the Dvaparayuga, and again others in the Kali 
age.* The untrustworthiness of the tradition has also been always 
recognised by European scholars, and, in discussing the age and his- 


* This division is found in the Paras'ara Dharmas'astra I,, p. 12. 
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tory of the Smritis, they have started from altogether different data. 
In the case of the Manava and of the Yajnavalkya Dharmasastras 
Sir W. Jones, Lassen, and others have attempted to fix their ages by 
means of circumstantial, and still more, of internal evidence, and 
the former work has been declared to belong perhaps to the ninth 
century, b.c., # or, at all events, to the pre-Buddhistic times, whilst 
the latter is assigned to the period between Buddha and Vikrama- 
ditya-f But the bases on which their calculations and hypo¬ 
theses are grounded are too slender to afford reliable results, and it 
would seem that we can hardly be justified in following the method 
adopted by them. The ancient history of India is enveloped in so 
deep a darkness, and the indications that the Smritis have frequently 
been remodelled and altered, are so numerous, that it is impossi¬ 
ble to deduce the time of their composition from internal or even 
circumstantial evidence/]: 

Of late, another attempt to fix the age of the Dharmas'astras, at 
least approximately, and to trace their origin, has been made by 


* Sir W. Jones, Manu, p. NI. 

t Lassen, Ind. Alt. II. 310. 

X A statement of the case of the M&nava Dharmas'&stra will suffice to prove 
this assertion. Tradition tells us that there were three redactions of Manu,— 
one by Manu, a second by Narada, and a third by Suraati, the son of Bhrigu, and 
it is intimated that the Dharmas'astra, proclaimed by Bhrigu, and in our posses¬ 
sion, is the latter redaction, ftow this latter statement must be incorrect, as the 
Sumati’s S'astra contained 4,000 STokas, whilst ours contains only 2,885. Sir W. 
Jones, therefore thought that, as we find quotations from a vriddha or *' old” 
Manu, the latter might be a redaction of Bhrigu, a conjecture for which it would 
be difficult to bring forward safe arguments. Besides the Vriddha Manu, we 
find a Brihan Manu, 44 great Manu,” quoted. Further, Manu VIII. 140, quotes 
Vasishtha on a question regarding lawful interest, and this rule is actually found 
in the Vasishtha Dharmas'astra (last verse of chapter II). But nevertheless the 
Vasishtha Dharmas'astra quotes four verses from Manu (manavan s'lokan), two of 
which are found in our M&navadharmas'&stra, whilst one is written in a metre 
which never occurs in our SamhitsL Another ancient lawyer, Baudh&yana, cites 
Manu as an authority that a girl may be married to a suitor void of good qualities 
on a failure of one who is endowed with them, whilst in our M. Dh. (IX. 89) it is 
enjoined that this shall be done on no account. Besides, also, the Mahftbhftrata 
and Varahamihira, who lived in the sixth century, A;D. f quote verses from Manu 
which are only found in part in our Dliarmas’dstra. See Stenzler in the Indiscbe 
Studien I,, p. 245, and Kern Brihatsa^hit^, preface, p. 43, 
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Professor M. Muller. According to him, the Dharmas^rstras form¬ 
ed originally part of those bodies of Sutras or aphorisms, in which 
the sacrificial rites and the whole duty of the twice-born men is 
taught, and which were committed to memory in the Brahminical 
schools. As he is of opinion that all the Sutras were composed in 
the period from 600—200 b. c., he, of course, assigns Dharmasas- 
tras in Sutras or Dharmasutras to the same age, though he states 
his belief that they belong to the latest productions of the period 
during which the aphoristic style prevailed in India.* He moreover 
considers the Dharmas'aslras in verse to be mere modern versifica¬ 
tions of ancient Dharmasutras. Thus he takes the Manavadhar- 
mas'&stra not to be the work of Manu, but a metrical redaction 
of the Dharmasutra of the Manavas, a Brahminical school studying 
a peculiar branch or S'akha of the Black Yajurveda. This view of 
the origin of the Smriti literature was suggested chiefly by the 

recovery of one of the old Dharmasutras, that of Apastamba, who 
is the reputed founder of a school studying the Black Yajurveda, 
and author of a set of S'rauta and Grihyasutras. 

The results of our inquiries in the main agree with those of 
Professor Muller, and we hope that the facts which, through 
the collection of a large number of Smritis, have come to light, 
will still more fully confirm his discovery, which is of the 
highest importance, not only for the Sanskrit student, but also 
for the lawyer and for the Hindu of our day, who wishes to 

free himself from the fetters of the Achara. 

We divide the Smritis also into two principal classes, the Sutras 
and the metrical books. In the first class we distinguish between 
those Dharmasutras which still form part of the body ol Sutras 
studied by a Charana or Brahminical school, those which have 
become isolated by the extinction of the school and the loss of its 


* See M. Muller’s Hist, of Anc. Skt. Lit. pp. 61,132, 199, 206—208, and his 
letter printed in Morley’s Digest. That the Sutras, especially the Grihyasfttras 
were the sources of the Smritis was also stated by Professors Stenzler and 
Weber in the first volume of the Indische Studien. 
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other writings, those which have been recast by a second hand, and 
finally those which appear to be extracts from or fragments of larger 
works. 

The second class, the poetical Dharmas'astras may be divided 
into—* 

1. Metrical redactions of Dharmasiitras and fragments of such 

redactions. 

2 . Secondary redactions of metrical Dharmas'astras. 

3. Metrical versions of Grihyasutras. 

4. Forgeries of the Hindu sectarians. 

As regards the Dharmasutras, it will be necessary to point out 
some of the most important facts connected with the history of the 
ancient civilization of India, in order to make the position of these 
works in Indian literature more intelligible. The literary and intel¬ 
lectual life of India began, and was, for a long time, centred in the 
Brahminical schools or Charanas. It has been from the earliest 
times the sacred duty of every young man who belonged to the twice- 
born classes, whether Brahman, Kshatriya, or Vais'ya, to study for 

A 

a longer or shorter period under the guidance of an Acharya, the 
sacred texts of his S^akha or version of the Veda. The pupil had 
first to learn the sacred texts by heart, and next he had to master 
their meaning. For this latter purpose he was instructed in the 
auxiliary sciences, the so called Angas of the Veda, phonetics, 
grammar, etymology, astronomy, and astrology, the performance 
of the sacrifices, and the duties of life, the Dharma. 

In order to fulfil the duty of Vidyadhyayana, studying the Veda, 
the young Aryans gathered around teachers who were famous for 
their skill in reciting the sacred texts, and for their learning in ex¬ 
plaining them; and regular schools were established, in which the 
sacred lore was handed down from one generation of pupils and 
teachers to the other. We still possess long lists which give the 

names of those Acharyas who successively taught particular books. 
These schools divided and subdivided when the pupils disagreed 
on some point or the other, until their number swelled, in the 
course of time, to an almost incredible extent. If we believe the 
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Charanavyuha, which gives a list of these schools or Charanas, the 
Brahmans who studied the Samaveda were divided into not less 
than a thousand such sections. 

The establishment of these schools, of course, made necessary 
the invention of a method of instruction and the production of 
manuals for the various branches of science. For this purpose the 
teacher composed Sutras, or strings of rules, which gave the 
essence of their teaching. In the older times these Sutras seem 
to have been more diffuse, and more loosely connected than most 
of those works, which we now possess. Most of the Sutras 
known to us are of a highly artificial structure. Few rules only are 
complete in themselves; most of them consist of few words, and 
must be supplemented by others, whilst certain general rules have 
to be kept constantly in mind for whole chapters or topics. Tlie 
Sutras are, however, mostly interspersed with verses in the Anush- 
tubh and Trishtubh metres, which partly recapitulate the essence of 
the rules, or are intended as authorities for the opinions advanced 
in the Sutras. 

Each of the Charanas seems to have possessed a set of 
such Sutras. They, originally, probably, embraced all the Angas 
of the Veda, and we still can prove that they certainly taught the 
phonetics, the performance of sacrifices, and the Dharma or duties 
of life. We possess still a few Pratis'&khyas, which treat of the 
phonetics, a not inconsiderable number of S'rauta and Grihyasu- 
tras, and a smaller collection of Dharmasutras. Three amongst 

the latter, the Sutras of Apastamba, of Satyashadha Hiranyakes'in, 
and of Baudhayana, still form part of the body of Sutras of their 
respective schools. In the case of the Hiranyakesi-Sutra, the 
connection of the Dharmasfitra with the S'rauta and Grihya ap¬ 
pears most clearly, as all the Sutras of this school are divided into 
thirty-five Pras'nas, or sections, of which the twenty-sixth and 
twenty-seventh contain the Dharma. All the three works above 
mentioned belong to schools, which study the Black Yajurveda. 
The first and the second agree nearly word for word with each 
other. Amongst the remaining Dharmasutras, those of Gautama and 
Vasishtha stand alone, apparently without connection with any 
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school. But we know that there were schools of the Gautamas* 
and Vasishthas belonging to the Samaveda, whose S rauta and 
Grihya Sutras are now lost. It is therefore most likely that our 
Smritis belonged to these, and were composed by the persons 
who founded them, but not by the Vedic Rishis bearing the names 
of Gautama and Vasishtha. The Vasishtha Dharmasutra contains 
a very large number of S'lokas, whilst Gautama has none. 
The Vasishtha is unfortunately incomplete. The Calcutta edition 
contains only twenty-one chapters, whilst two copies procured in 
Puna have twenty-eight and a half. 

Another Dharmasutra, the Vishnu-smriti, seems to have been 
recast by those, who, ignorant of its origin, wished to vindicate 
it to the god Vishnu. The introductory and final chapters of this 
work, which celebrate Vishnu in rather extravagant S'lokas, form 
a strong contrast to the sober aphorisms of the body of the work, 
and are no doubt a later addition. Vishnu-sutrasare quoted,+ and 
the Smriti is no doubt the Dharmasutra of a Charana which bore 
this name. 

Lastly, there are the Us'anas, Kas'yapa and Budha-Dharmas'- 
astras, small treatises which refer only to a portion of the holy 
Dharma. By their style and form they belong undoubtedly to the 
Dharmasutras. But it would seem that they are either extracts or 
fragments of larger works. In the case of the Us'anas this is certain, 
as we meet with numerous quotations in the works of later writers 
from the Us'anas-Smriti, which refer to other parts of the law than 
those treated of in the chapters now extant. It is not clear, 
however, to what Veda or schools these books belonged. 

As may be seen from the specimens in the Appendix, the Sutras 
treat of the Dharma much in the same manner as the poetical 
Dharmas'astras. But they are not like some of the latter, divided 

A 

into a section on Achara, Vyavahara and Prayas'chitta. The 
Dharma is divided into Varnadharma, “ the law of the castes,” 


* See M. Miiller, H. A. S. L., p. 134. Weber, Ind. Stud. I., p. 53. 
t See Stenzler, Indische Studien, I. p. 246. 
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As'ramadhavma, “law of the orders,” Varnas'ramadharma, “thdlaw 
of the orders of particular castes,” Gunadharma, “ the law of per¬ 
sons endowed with peculiar qualities” (of kings), Nimittadharma, 
u the law of particular occasions” (prayas'chitta), and so on, quite 
in the manner described by VijnanesVara in the beginning of the 
Mitakshara. 3 * The order observed is, however, not always the 
same. Thus much only seems to be common to all that they first 
give the “ sources of the law,” and next the Varnadharma, begin¬ 
ning with the duty of initiation (upanayana). 

The materials out of which the Dharmasutras have been con¬ 
structed, are, besides the rules of the individual authors, passages 
from the Vedas, quoted in confirmation of the doctrines advanced, 
opinions of other teachers, which are also considered admissible, 
and maxims, which were generally received by the Brahman 
community. 

The latter contain that which had been settled by the “ samaya,” 
or the concurrence of those “ learned in the holy law ” (dharmajha). 
This “ samaya,” from which the Dharmasutras received the title 
Samayacharikasutras (aphorisms referring to the rule of conduct as 
settled by the agreement of the wise), is also especially mentioned 
as one of the sources of the law.f Passages of this kind are both 
in prose and verse. If in prose, they are generally distinguished 
by the addition of the words, iti vijnayate, “ it is known that ;” if in 
verse, they are mostly introduced by the phrase athapyudaharanti, 
‘‘now they quote also.” Most of the verses of this kind recur in 
nearly all the Sutras. Besides these verses, all the Sutras, with the 
exception of Gautama and Budha, are interspersed also with other 
numerous S'lokas, or Gathfis, as they are sometimes called, which 
partly are attributed to individual authors, such as the Bhallavins, 
Harita, Yama, Manu, &c., and partly belong to the authors them¬ 
selves. In the latter case they serve to sum up the substance of 
that which has been taught in the preceding Sutras. 


* Mit. Acharn, /. 1, f). 1, /. 7. 
t Apastamba, Dh. I, l. 1/2. 
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The method of introduction S'lokas into the Sutras is not con¬ 
fined to the Dharmasutras, but occurs also in the Grihya and S'rauta 
works, and even in the Brahmanas, where likewise several of 
the S'lokas read in the Dharmasutras are found. The same 
S'lokas recur also in great numbers in the poetical Dharmas'astras, 
sometimes with slight variations, and they contributed, as will be 
shown presently, a good deal to the rise of the latter class of works. 
Some of the Dharmasutras, especially Vasishtha, contain a very 
large number of S'lokas, so that some chapters contain hardly 
anything but verse. 

As regards the age of the Dharmasutras, they are probably as old 
as the schools, to which they belong, and possess therefore a consi¬ 
derable antiquity. The existence of works of this class is expressly 
testified by Patanjali, the author of the famous Mahabhashya, 
who lived in the second century before Christ.* As Yaska, the 
author of the Nirukta, who belongs to a much more remote age than 
Patanjali, quotes a number of rules on law in the Sutra style, it 
may be inferred that Dharmasutras existed also in his time.f But, 
of course, this does not prove anything for the age of the particu¬ 
lar Dharmasfitras which have come down to us. Regarding them 

A 

we learn from tradition that Baudhayana is older than Apastamba 

A 

and Iliranyakes'i S&ty&shadha. Amongst the latter two, Apas¬ 
tamba seems to be the older, as Hiranyakes'in agrees nearly lite¬ 
rally with the latter, but has some additions of its own. 

Regarding the remaining books, it appears that Gautama is 
older than Vasishtha, as the latter gives two quotations from the 
former. Amongst the lost Smritis there are two which likewise, 
to judge from the quotations, were written in prose and verse, 
mixed, and belonged therefore to the class of the Dharma¬ 
sutras. One of the works is that Smriti of Harita, who ap¬ 
pears to have been a teacher in a school belonging to the Black 
Yajurveda, as ancient works belonging to teachers of this Veda 

A 

such as Apastamba and the Taittiriya pratis'akhya quote him 


* Weber, Indische Studien I., p, 143. 
t Y&ska, Nirukta III., p. 3,2 99. 
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repeatedly. The other book is the S'ankha-dharmas'&stra, and it 
is highly 'interesting that we still possess a work which is part 
extract from/ part versification of, the Sutras of the old S'astra. 
Among’ the now current Smritis, there is the Brihachchhankha, 
or, as it is called in some MSS., the Vriddhas'ankha, consisting 

A 

of eighteen chapters, which treat of Achara and Prayas'chitta. 
The whole book is in verse with the exception of two chapters, the 
twelfth and thirteenth, where prose had verse are mixed. A com¬ 
parison of the passages from the old S'ankha, quoted by Vijiia- 
nes'vara in the Prayas'chittakanda, with the corresponding chapters 
of the Brihachchhankha, shows that the latter contains nearly all 
the verses, whilst the Sutras have either been left out, or in a few 
instances changed into verse. # 

As at the same time the Brihachchhanka does not contain any¬ 
thing on Civil Law which, according to the quotations in the 
Mitakshara and other works,.was treated in the old Dharmas’fistra, 
it appears that the present work is not even a complete extract. 
But, nevertheless, it^is of importance, as it clearly shows how the 
metrical law books arose out of the Sutras. We have assigned to 
it a place intermediate between the Sutras and metrical Smritis, 
because it still comprises the two small chapters containing Sutras. 

In the first division of the second class of Smritis, the Dhar- 
mas'astras, which are versifications of Dharmasutras, we may 

* The following verses, quoted by Vijn&nes'vara, occur in the Briliacli- 
chanha:— 

1. Two verses and a half, quoted in the commentary on Yap. III. 260=* 
Brih. S'. XVII. 1 6-3 6. 

2. One verse, quoted Y&jft. III. 264 = Brill. S'. XVII. 8. 

3. One verse in the introduction to Yajn. III. 294, the second half of which 
is found B. S'. XVII. 43 a. 

4. One verse and a half, ibid. = B. S'. 37 6—38 a , and 39 a. 

5. Four verses ad Yajh. III. 293, the first of which occurs B. S'. XVII. 
48 6, 49 a, and the second ibid. 50 b —51 a. 

G. One verse ibid . = B. S'. XVII. 46 6—47 a. 

7. Three verses ad Y&jft. III. 309, which occur B. S'. XII. 7—9, with the 
exception of the fourth half-verse. Vij&anes'vara states that the verses occur 
in the chapter on the recitation of the Gayatri. Also this is correct. 

D 
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place those attributed to Harm, Yajnavalkya, and perhaps those of 
Paras'ara and Samvarta, and the fragments ascribed to Narada 
and Brihaspati. The first two amongst these books have, like 
nearly all the poetical Dharmas'astras, an introduction prefixed, in 
which the origin of the work is described, and its composition or 
rather revelations, just as in the case of the Puranic waitings, is said 
to have been caused by the solicitations of an assembly of Rishis. 
In the case of the Manu-smriti, this exordium has been exces¬ 
sively lengthened by the introduction of philosophical matter# 
so that it forms a whole book of 119 verses. Moreover, the fiction 
that the book is being recited is kept up, in the Manu-smriti, by 
the insertion of S'lokas in the middle, in which the conversation be¬ 
tween the reciter and the sages is taken up again, # whilst in 
YajnavalkyaV work the Rishis praise in the last verses the rules 
pronounced by the sage. This kind of introduction, which the 
Dharmas'astras have in common with the Puranas, some of the 
sectarian Upanishads, and the pseudo-astronomical Siddhantas, 
though founded on the ancient custom of reciting literary pro¬ 
ductions at festive assemblies, the Sabhas of our days, may be 
considered as a sign of comparatively recent composition. For 
most of these works have been proved to be of modem origin, and 
there are no sufficient proofs that the rest belong, in their present 
form, to any great antiquity. 

Another reason to show that the poetical Dharmas'astras are of 
modern date has been brought forward by Professor Midler.* * He 
contends that the use of the Anushtubh s'loka, in which they are v 
written, belongs to the age which followed the last period of the 
Vedic age, the Sutra period. Professor Goldstiicker has since 
shown f that works written in continuous S'lokas existed at a 
much earlier period than supposed by Professor Muller, in fact 
before the year 200 b. c., which Professor M idler gives as the end 


* See , e . g.> Manu XII. p. 1. 

* Hist. Anc. San. Lit. p. 68, 
f Man&va-kalpasfitra, p, 78. 
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of the Sutra period. Still it would seem that we may avail our¬ 
selves of Professor Muller’s argument in order to prove the late 
date of the poetical Dharmas'astras. For, though the composi¬ 
tion of S'loka works and Sutras may have gone on at the same 
time, nevertheless it appears that almost in every branch of Hindu 
science, where we find text-books in prose and in verse, the 
latter are only more recent redactions of works of the former 
’class. If we take, for instance, the case of grammar, the 
Sangraha of Vyadi,* which consisted of one hundred thousand 
S lokas, is certainly older than the prose grammars of Vopadeva ; 
Jainendra-pujyapada, + and Hemachaudra But we know that in 
its turn it was preceded by the works of S akathyana, Panini, and 
others who wrote Sutras. In a like manner the numerous Karikas 
on philosophy are younger than the Sutras of the schools to which 
they belong, just as the Sangrahas, Pradipas, and Paris'ishtas are 
of more recent date than the Sutras on Srauta and Grihya sacri¬ 
fices, which they supplement and illustrate. For all we know, the 
Grihyasangraha of Gobhilaputra, or the Karmapradtpa, of Katya- 
yana may be older than the Grihyasntras of Paraskara or Asvala- 
yana, but both are of later date than the Grihyasutra of Gobhlila, 
which they explain, and the Pradipa is younger also than the 
writings of Vasishtha,J the founder of the Vasishtha school of Sa- 
mavedi Brahmans. In short, we never find a poetical work at the 
head of a series of scientific works, but always a Sutra, though, at 
the same time, the introduction of metrical hand-books did not put 
a stop to the composition of Sutras. If we apply these results to- ' 
the Smritis, it would seem probable that Dharmas'astras, like that 
ascribed to Manu and Yajnavalkya, are versifications of older 
Sutras, though they, in their turn, may be older than some of the 
Sutra works which have come down to our times. 

This view may be supported by some other general reasons. 


* See Goldstiickev, Manarakalpas, p. 78. 

■f Grammarians of the tenth and twelfth centuries a.d. 

+ He quotes the Vasishtha S'raddha-kaFpa, or rules on the performance of 
funeral oblations. 
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Firstly, if we take off the above-mentioned introductions, the 
contents of the poetical Dharmas’astras agree entirely with those 
of the Dharmasutras, whilst the arrangement of the subject matter 
differs only slightly, not more than the Dharmasutras differ amongst 
each other. Secondly, the language of the poetical Dharmasutras 
and Dharmas'astras is nearly the same. Both show archaic forms, 
and in many instances the same. Thirdly, the poetical Dharma¬ 
s'astras contain many of the S lokas or Gathas given in the Dhar¬ 
masutras, and some in an apparently modified form. Instances 
of the former kind are exceedingly numerous. A comparison of the 

A 

Gathas from Vasishtha, Baudhayana, Apastamba, and Hiranya- 
kes'in with the Manu Smriti, shows that more than a hundred of 
the former are incorporated in the latter.* 

As an instance of the modernisation of ancient verses in the 
poetical Dharmas'astras, we may point out the passage in Manu 
which contains the advice given by Vidya, the personification of 
sacred learning, to a Brahman, regarding the choice of his pupils.. 
We read in Manu II. pp. 114, 115 :—• 

* Instances 

1. Baudhayana I. p. 1, 4;~ 

m w frr- ii 

Manu II. p. 157 : — 

w wiri- wr m I 

m iflwifo II 

Vasishtha III.— 

reft m wrct jjjp I 
ftsr Ii 

2. Manu XII. p. 114, agrees literally with Baudhayana I. p+ 1, 9, and Va¬ 

sishtha III. 

3. Manu XII. p. 115 = Baudhayana I.p. 1,4; Vasishtha III. 

4. Manu II. p. 112 a and 113 b —Baudh&yana I. p. 3, 1. 

5. Manu IX. p, 137 = Vasishtha XVII, p . 2. See Appendix Baudhayana II,, 

p.2. 
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Prsrr smVrefCT tsj Jim I * 

ar^-Tw *tf Jirswnrr ^f^rror || tve II 

jw ?r gfa fa?rr Pptft | 

fRfl nt |ff ftim fam'rnmtf^R II u.\ II 
“ Sacred learning approached a Brahmin, and said, ‘ I am thy 
treasure, preserve me with care, deliver me not to a scorner (if 
thou doest), so I shall become supremely strong. But communicate 
me, as to a careful protector of thy treasure, to that Brahmin whom 
thou knowest to be pure, of subdued passions, and chaste.’” 

If we compare this passage with the Trishtubh verses, which 
are given by Vasishtha in the second chapter of his Smriti, and 
which recur also in Nirukta II. /?. 4, it will appear that Manu’s verses 
are only a translation of the latter into Anushtubh s']okas. The 
passage of Vasishtha runs thus : — 

Pmr f ^ irrsmnsmm 

Jirim rjr infasfitftii I 

=7 it! jrf jfrfcm'i' ?tvt wra II 

Ujfr f77TT: 

ifarfii I 

777 v( siRrtnm =rr? I 

flf 15F fjffaqpf 3ST4 || 

“Sacred learning approached a Brahmin (and said), ‘preserve 
me, I am thy treasure, reveal me not to a scorner, to an unrighteous 
man, to a man of unsubdued passions ; (if thou obeyest me) so 
I shall be strong. Reveal me to him, as to a keeper of thy 
treasure, O Brahmin, whom thou doest know to be pure, careful, a 
Brahmin, and chaste, who will not grieve thee, nor despise thee.’ ” 

Another case where Manu has changed old Trishtubhs into 
Anushtubhs occurs in II. p. 144, which verse gives the substance 
of the lines following in the Vasishtha Smriti, immediately after 
those just quoted. 

* The form 3T4ffcT?t is according to the reading of Medbatithi. 
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But, lastly, some passages of the poetical Smritis show unmis- 
takeable signs that they are versifications of Sutras. 

As the great object of the Sutra writers was shortness, in order that 
the pupils of their schools might,by learning as few words as possible, 
be able to remember the more explicit teaching of the master, they 
invented a peculiarly intricate system for arranging their subjects, 
according to which certain fundamental rules have to be kept 
in mind, certain important words have to be supplied with each 
succeeding rule. Besides, they use certain words, especially par¬ 
ticles, in a peculiarly pregnant sense, which is unknown in the 
common language. All these peculiarities occur also in the 
poetical Dharmas'&stras. Every body who has read Manu in Sir 
W. Jones’ translation will know how frequently the text is illus¬ 
trated by the addition of words in italics , without which it would be 
either unintelligible or self-contradictory; and it will be remem¬ 
bered how much more considerable are the additions which Vij- 
hanes'vara is obliged to make in order to render Yajnavalkya’s 
rules intelligible. 

As regards the peculiar manner in which the particles are used,, 
it will be sufficient to point out the force which is attributed to the- 
particle ‘ cha,’ ‘ and/ in several passages of the Yajhavalkya Dhar- 
mas'astra. Thus Yajhavalkya II. jp. 135, the particle chaiva/ 

‘ also/ which stands, in the enumeration of the heirs to a man with¬ 
out male issue, after the word daughter, indicates, according to 
the Mitakshara,* that the daughter’s son must be inserted after the 
daughter. Similar eccentricities of language occur in other Sutras*, 
and their occurrence in the Dharmas'astras shows the close con¬ 
nection of the latter wdth the former. In fact, it would seem that 
they may be considered remnants of the Sutra style, which the com¬ 
posers of the poetical Smritis forgot or disdained to eliminate. 

It is for these reasons, and for the facts connected with the Bri- 
hachchankha, that we consider the poetical Dharmas'astras to be 
versifications of ancient Sutras and collections of ancient Gath&s, 
and in the case of those of Manu and Yajhavalkya it is possible even 

•Colebrooke, Mit, chapter II. sec. 3. para. 6, For similar instances see Mit. 
A'cbara/. 16, p. 1?, and/. 26, p. 1, l 1. 
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to make a guess to which school their originals belonged. Accord¬ 
ing to the Charanavyuha, a list of the various Brahminica! schools, 
the Manavas are a subdivision of the Maitrayamyas, who study 
a S'akha or redaction of the Black Yajurveda. In the present 
day Brahmins who profess to be adherents of the Manava school 
are not to be found. But the Maitrayanlyas, of whom there are 
some remnants in Western India, use as their Sutras or supplemen¬ 
tary treatises those entitled Manava-siitras, i*e, proclaimed by a 
teacher called Manu. The whole of the Manava Srauta-sutras and 
Grihyasutras are procurable. But the Dharmasutra is unfortunately 
lost, as is the case with those of most of theCharanas. Though this 
circumstance prevents a decisive settlement of the question whether 
our M. Dharma-s astra is connected with the Manavacharana, still its 
title makes it probable, and if such be the case, Hindu tradition is 
right in attributing its composition to a Manu, not the Svayam- 
bhuva, but the head of the Manavas. 

The earliest testimony for the existence of a poetical Manu 
smriti, which somewhat resembled the work we now possess, is, 
according to what has been said above, Varahamihira, the astro¬ 
nomer of the 6th century a. d,,* : whilst the text, as it is known now, 
is only attested by Medhatithi, who probably belongs to the 8th or 
9th century. The Manu of Vasishtha, which cannot be our Sam- 
bita, as the latter quotes Vasishtha, and as it contained Tristubh 
verses, may possibly have been the old Sutra, which like other 
works of the kind, no doubt, was interspersed with Gathas. 
We should consider this to be certain if we felt quite sure about 
the correctness of some MSS. which give a quotation in prose from 
the Manava, whilst others show a verse in its stead.f 

* Page xviii. Note. 

t There appear to be two redactions of the Vasishtha smriti, the one of 
which is given by two MSS. procured from Puna, whilst the other, throughout 
somewhat fuller, is contained in the text published in Calcutta, and a MSS. 
containing part of the Smriti (chapters I. to X.) procured in the Dekhan. The 
MSS. of the former redactions read in the beginning of the 4th chapter :— 

H'kf FRTT^'n-Tr TRuffrrr n I 

TTT fePCTfcfrT JFR3T | 

“ (The duties common) to all (castes) arc truthfulness, peacefulness, liberality, 
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In the case of the YajSavalkya Smriti it is possible to determine 
with greater confidence to what school its original belonged. 
Yajnavalkya is known to be the founder of the school of the 
Vajasaneyins, who study the White'Yajurveda, and in the Smriti* * 1 
it is expressly stated that its author is the same Yajnavalkya to 
whom the sun revealed the Aranyaka, namely, the Brihadaranyaka 
of the Yajurveda. Hence, and as a number of the Mantras prescrib¬ 
ed in the Yajnavalkya Smriti at various ceremonies, are taken from 
the Vajasaneyis'akha of the White Yajurveda,+ it seems very 
probable that the Sutra on which this Smriti is based belonged to 
the Vajasaneyis'akha, and it may have really proceeded from the 
founder of that Vedic school. 

Regarding the Paras'araand Samvarta Smritis, and the fragments 
of Brihaspati and N-arada, it is at present not possible to say to 
which Vedas or schools they or their originals belonged. 

We have stated already above that it is very doubtful whether 
Narada has anything to do with our Manu. Though a good many 
verses are common to both, this circumstance cannot be used to 
prove their connection, after what we have said with respect to 
these Gathas. Besides, the two works differ in most important 
points, such as the enumeration of the titles ot the law, the number 
and manner of the ordeals, the permissibility of the Niyoga, or 
appointment of widows, of remarriage in geneial, &c. I he final 


restraint from hurting (any living creatures), and the production (of children).” 

The Manava (Dharmasatra declares): “ When worshipping the manes, the 

gods, or honouring a guest, he may slay cattle.” 

The other redaction of Vasishtlia leaves out the words “ iti Manavam” after 
the passage permitting the slaughter of cattle at sacrifices, &c., and inserts in 
their stead the verse Y. 40 from the Manu Smriti, and another verse. 

It is impossible to decide without the aid of new MSS. which is the original 
reading. 

* Y. III. p. 110. 

T See Y. I. 229 = VajasanevisamhitS. VII, p. .34; Y. I. p. 23I=V.S. XIX. 
p. 70; Y. I. p. 238 = Vaj. S. XIII. p. 27. 




INTRODUCTION* 


XXX11I 


solution of this question requires a closer examination of both works 
than has been made hitherto. 

The Smritis, which may be placed under the second head,that of 
secondary redactions of metrical Dharmas'&stras, may be sub¬ 
divided into extracts from them, and enlarged versions. Of the first 
kind are the various Smritis which go under the names of Angiras, 
Atri, Daksha, Devala, Prajapati, Yama, Likhita, Vyasa, S'ankha, 
S'ankha Likhita, Vriddhas'ata tapa. All these works are very small 
and of little significance. That they are really extracts from, or 
modern versions of, more extensive treatises,and not simply forgeries, 
as has been supposed, seems to follow from this, that some of the 
verses quoted by the older commentators of Yajnavalkya and Mann, 
such as Vijnanes'vara, are actually found in them, whilst they cannot 
be the original works which those lawyers had before them, because 
other verses quoted are not found in them. In the case of the 
Vriddhas^tfitapa-smriti the author himself states, in the beginning 
that he only gives an extract from the larger work.** 

To the second subdivision, that of the enlarged versions of metrical 
Smritis, belongs the Brihatparas'ara. It was composed or pro¬ 
claimed by Suvrata (suvrataprokta saihhita), and is divided, like 
its original, into twelve chapters, which, however, contain 3,300 
S'lokas, against the 581 or 592 of the older book. 

To the third class, that of the more recent compilations in verse, 
which are not based on any particular old works, belong, besides 
those mentioned in the note to page xvi., the Lohita-smriti, and per¬ 
haps Kapila. The author of the Lohita-smriti states in the last verse 
that Lohita, “ having taken the essence from the S'astras, has 
proclaimed this work for the welfare of mankind/’ 

The fourth division, that of the versified Grihyasutras, includes 
the two A's'valayana-smritis, and the so-called Brihachehhaunaka, 


* Vriddhas&tatapa, S'loka 1— 

f i 

II ^ II 


E 
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or S'aunakiya Karika. Both the AVvalayana Dharmas'astras are 
nothing but simple paraphrases of th e Grihyasutra of that author, and 
the Brihadas'valayana is distinguished only by this peculiarity, 
that it contains the same matter twice, “ for the sake of the slow- 
minded,” together with some S'lokas on Rajaniti or * high politics.’ 
The S'aunakasmriti is interesting not only because it seems to be 
the last remnant of the Smarta writings of this famous teacher, but 
also because it has apparently been worked over by a Vaishnava 
of the school of Ramanuja, and affords another instance of the 
activity which this sect displayed in turning ancient writings to its 
own account. The details on this work will be found in a paper 
laid before the Asiatic Society of Bengal in September last year. 

The fifth class of Smritis, or that containing the forgeries, is unfor¬ 
tunately of not small extent. The Vaishnavas seem to have been 
most unscrupulous in using old names for giving weight to their 
doctrines. They have produced the Brihaddharita, two Vashish- 
thasmritis, a S'andilyasmriti, and the Laghu Vishnu. These 
books represent various shades of the Vaishnava creed. Some 
are extremely violent in their diatribes against other sects, and 
teach practices and doctrines which would have astonished the old 
Rishis whose names they appropriated, whilst others are more 
moderate, and conform more with the Smarta practices. The most 
extreme are Briddharita and the third Vas'ishtha of our list. 

There is only one work which may be safely called a S'aiva pro¬ 
duction, the second Gautama of the list. It distinguishes itself from 
the common Smarta works only by occasionally inculcating the wor¬ 
ship and preeminence of S'iva. The rites prescribed are what one 
at the present day would call Smarta. Besides these, some other 
small works belong to this class, amongst which the second 
A'pastamba and the second Us'anas may be named. Their rules 
do not, show any particular sectarian tendencies. It will, however, 
be proper to call them forgeries, because they bear the names of 
ancient teachers, though they apparently have nothing to do with 
the authentic writings of these persons. On the other haiuh, it 
must for the present remain undecided whether the very common- 
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place S'astras attributed to Vis'vamitra and Bharadvaja are 
modem fabrications, or are versifications of older Sutras, for which 
latter opinion there is some foundation, as in the case oi Bharad¬ 
vaja, since a great part ol the writings of a Bharadvaja school, 
belonging to the Black Yajurveda, is still in existence. 

In concluding this sketch of the Smriti literature, it ought to be 
remarked that the opinions advanced regarding its origin and 
development are supported by the analogies of other branches 
of Hindu literature* The older portions of the Upanishads, 
or the theological portions of the Vedas, either still form part of 
the collections of texts (S&khas) studied by the various schools, 
or can be shown to have belonged to such collections. Thus 
the Aitareya and Kauslhtaki Upanishads are incorporated in the 
S akhas of the Iligveda which bear these names, the Taithiriya 
Varuni and others in the Taithiriya Sa'kha, and the Maitrayaiu 
in the Mai tray anW aka of the Black Yajurveda, the Briha- 
daranya in the Vajasaneyi and other S'akhas of the White 
Yajurveda, whilst the names and intents of such works as the 
Bashkala and Jabala Upanishads show that they belong to 
extinct S'akhas of the Rig and Samavedas. Next we have 
Upanishads which have been recast by the adherents of the 
fourth Veda, the Atharvan, then Upanishads which, though 
counted as parts of the Atliarvaveda, proceeded apparently 
from adherents of the philosophical schools, and lastly the 
fabrications of the sectarians. Whilst the first classes of 
Upanishads are written in archaic Sanskrit prose, or prose 
mixed with verse, the later works show the common Sanskrit; 
very many are in verse ; and in some instances the connexion 
between the prose and metrical treatises can be clearly" 1 ’ traced. 

In all this the analogy to the Smriti literature is obvious, 
and here also appears the truth of our fundamental position, 


* See on this subject Weber Inilische Studicn, Analysis of the Upanishads, con¬ 
tained in Anquetil du Perron’s translation; Weber, the Ramatapaniya Up. M. 
Muller, Hist. Ane. Skt. Lit. p. 317. 
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namely, that the fountain-head of intellectual life and of 
literature is to be found in the Brahminical schools which 
studied the various branches of the Vedas. Even in the case 
of grammar, and of astrology and astronomy, the correctness 
of this principle might be demonstrated, though not with so 
much certainty, since the oldest works in these branches of 
science are lost, or at all events have not yet been recovered. 
The bearing of our view regarding the history of the Smritis 
on their interpretation, and on the estimation in which they 
must be held, is obvious. The older Smritis, and the originals 
of the rest, are not codes, but simply manuals for the instruc¬ 
tion of the students of the Charanas or schools* Hence it is not to 
be expected that each of these works should treat its subject in all 
its details. It was enough to give certain general principles, and 
only those details which appeared particularly interesting to each 
individual teacher. It is therefore unreasonable to charge the 
Smritis, * codes, with a want of precision, and of discrimination 
between moral and legal maxims, &c. Such strictures would only 
be justified if they were really “codes” intended from the first to 
settle the law between man and man. At the same time it will 
appear that the statement of the Hindus that the various Smritis 
are intended to supplement each other is at least, to a certain 
extent, correct. As none of the Smritis is complete in itself, it if 
of course only too natural that the lawyer should, if one* fails, take 
his refuge in the others, which, on the whole, are written in a 
kindred spirit. It, however, would nevertheless be very unwise 
to use them indiscriminately, since they contain also a great many 
contradictory statements. It will be necessary to examine, in 
every special case, whether the Smriti from which the supplement¬ 
ary information is to be derived agrees in its principles, on the 
point in question, with the book which serves as fundamental au¬ 
thority, as only in the latter case will it be possible to use the 
additional information. 

At the same time it appears, from the description of the Smriti, 
that, on account of the numerous forgeries and recasts of ancient 
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works, it will be dangerous to use any dharmas'astra without 
having* ascertained whether it be genuine or not. 

10. The Vedas .—The fountain-head of the law is, according to 
the Hindus, the Veda, or S'ruti, the revelations. By the latter 
word they understand the four Vedas—the Rig, Yajus, Sitman, 
and Atharvan, in all their various S'&khas or redactions. Each 
Veda consists of two chief portions, the Mantras and the 
Brahmanaa* The former are passages in prose and verse, which 
are recited or sung by the priests at the great sacrifices ; the latter 
contain chiefly rules for the performance of the sacrifices, and theo¬ 
logical speculations on their symbolical meaning and their rewards, 
as well as, in the Aranyaka portion, discussions of philosophical 
problems. As may be expected, the Vedas contain no continuous 
treatises on the Dharma, but, incidentally, a good many statements 
of facts connected with all the sections of the law are found. 

The chapters from A'pastamba, Baudhayana, and Vasishtha 
translated in the Appendix, furnish several examples of this kind. 
Thus, for instance, Baudhayana II., 2, 1, states, “ The Veda 
declares that Manu divided his ancestral property amongst his 
sons. (A man may therefore divide his property) equally amongst 
all without difference. Or he may reserve for the eldest son the 
best part.” (For) the Veda says : “ And they do distinguish the 
eldest son at (the division of) the property.” It is very interest¬ 
ing to observe that A'pastamba, who quotes (II. 14, 11 and 12) 
the same passages, disputes their applicability. 

For the lawyer of the present day the Veda has little importance 
as a source of the law; as the example above quoted shows, 
the Hindus themselves are by no means unanimous how far the 
incidental notices of legal maxims followed in the old times are 
applicable. But a careful investigation of the state of the law as 
it was in the Vedic age will no doubt yield important results 
for the history of the Hindu law. 
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//.—Summary of the Hindu Law of Inheritance, according to the 
authorities current in the Bombay Presidency . 

§ I.—DEFINITION OF THE LAW OF INHERITANCE. 

The laic of inheritance comprises the rules according to which 
property , on the civil or natural death of the owner , devolves upon 
other persons, solely on account of their relation to the former 
owner . 

Remarks. 

1. The title of the Hindu law under which the law of inheri¬ 
tance falls is the Dayabhaga, i.e*, according to the usual transla¬ 
tion, “the division of inheritance.” Raya, lit . a portion, is 
defined by Vijnanes'vara as ‘ the wealth (property) which becomes 
the property of another solely* by reason of his relation to the 
owner/ and vibhaga, lit . < division/ as ‘ the adjustment of clivers 
rights regarding the whole by distributing them or particular 
portions of the aggregate.^ 

It thus appears that the Dayavibhfiga includes not only the law of 
inheritance, but the rules for the division of any estate, in which 
several persons have vested rights, arising out of their relation to 
the owner. Actually, however, the contents of the chapter called 
Dayavibhaga are still more miscellaneous, as the Hindu lawyers 
were obliged to introduce into it discussions on the nature and the 
various kinds of property, on account of the want of a separate 
title for these matters in the system of the Smritis. 

2 . The civil death of a person results from his entering a re¬ 
ligious order, or being expelled from his caste by means of the 
ceremony called Ghatasphota, the smashing of the waterpoLj 

3. The relation or connection (sambandha) which gives to a 
person a right to inherit another’s property, may be of six kinds:— 

* Colebrooke, Hit. Chapter L, sec. I., para. 2. 
f Ibid , para. 4. 

X The Viramitrodaya, /, 221, p. 2, l. 7, states expressly that persons who 
are only patita may inherit on performing the penance prescribed to them, 
and it is said,/. 222, p. 1 , l. 10, that the person solemnly expelled does not 
inherit. 
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a. Blood relationship. 

b. The relation of adoptee to the adopter and his 

family. 

c. Connexion by marriage. 

(L Spiritual connexion. 

e . Co-membership of a community or association. 

/. Relationship of a ruler to his subjects. 


Sj 2.—SUBDIVISIONS OF THE LAW OF INHERITANCE. 

The Law of Inheritance may be arranged , according to the natural 

or legal status of the person by whom the properly is left , under 

the folloiving heads :— 

L Rules Regarding the Succession to a Male. 

A. To a householder (grihastha) who is a member of an undivided 
family (avibhaJUa ). 

II To a temporary student (upahurvdna brahmachdrinJ, to a 
separated householder (vibhahta grihastha) } and to a united house¬ 
holder in respect of his separate property. 

C\ To a reunited coparcener (samsrishtin). 

D. To a professed student (naishthika brahmachdrin) arid to 
an ascetic ( Yati or Samnyasin ), 

II. Rules regarding the Succession to Females. 

A . To unmarried females* 

B. To married females having issue . 

C. To childless married females. 


III. Rules REGARDING PERSONS EXCLUDED FROM INHERITANCE. 


Remark. 

The law of inheritance is divided by the Hindus, according to 
the nature of the rights of heirs, into unobstructed (apratibandha) 
succession, and succession liable to obstruction (sapratibandha). 
Unobstructed succession comprises the rights of sons, sons’ sons? 
and their sons, to the inheritance of their fathers and ancestors, 
whether these were members of undivided or of divided families, 
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an d the succession in an undivided family in general. Suc¬ 
cession liable to obstruction is subdivided into succession (1) to a 
male who dies without sons, sons' sons, or great grandsons in the 
male line, ( 2 ) to a reunited coparcener, (3) to an ascetic, and (4) 
to women. This arrangement of the subject-matter is necessary if, 
as is done by the Hindu lawyers, the laws of inheritance and of 
division are treated of under one title. But, as it is greatly wanting 
in clearness, especially in the first part, relating to unobstructed 
succession, it seems advisable to desert it when the Law ot In¬ 
heritance is treated of by itself. 

As the descent of property varies under the Hindu law, chiefly 
according to the natural and the legal status of the last possessor, 
it will be more convenient to divide the rules of this chapter 
according to the latter principle. ‘ Succession’ should therefore be 
first divided into succession to males and to females. Hindu males 
are divided according to their castes into Brahmins, Kshatriyas, 
Vais'yas, and S'udras.* The members of the first three castes are 
divided according to the ‘ orders’ (as'ramas) into Brahmacharis, 
“students,” Grihasthas, “ householders,” and Yatis or Sanmyasis, 
“ ascetics.” The Brahmacharis again are of two kinds, paying or 
temporary students, Upakurvanas, or else Naishthikas, ‘ professed 
students/ such as from the first renounce the world. Grihasthas, 
householders, also are of three kinds. They may be avibhakta, 
members of an undivided family, vibhakta, ‘separate,’ or sams- 
rishtin, ‘ reunited,’ and lastly the avibhakta or united householder 
may be separate, in some respects, i. e., he may hold property to 
which his coparceners have no right. 

It is, however, unnecessary to take into account all these several 
varieties of status. Under the present law, especially as amended 
by the Acts of the Government of India, caste has little importance 
for the descent of property. In one instance only, that of the 
illegitimate son of the Sfidra, the old distinction holds good. 


* S'ftdras are always considered Grihasthas, as the study of the Veda is for- 
bidden to them. 
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Besides the separate property* of the united householder, the pio- 
perty of the Upakurvana Brahmaclmri, the temporary student, 
descends like that of the Vibhakta Grihastha, the divided house¬ 
holder ;+ the principles, at least, applicable to the succession to 
Naishthika Brahmacharis, professed, students, are the same as in 
the case of Samnyasis. We obtain therefore for the succession to 
males four subdivisions: (1) the succession to the Avibhakta Gri¬ 
hastha, a householder of an undivided family; (2) to the Upakurvana 
Brahniachari, a temporary student, and to a Vibhakta Grihastha, 
a separate householder; (3) to a Samsrishti Grihastha, a reunited 
householder; (4) to Samnyasis or Yatis, ascetics, and to Naish¬ 
thika Brahmacharis, professed students. 

In the case of females, it is of importance whether they are 
unmarried or married, and whether, if married, they leave issue 
or not. The rules regarding the succession to their property may 
therefore be divided under three heads as above. 


§3 A. SUCCESSION TO THE PROPERTY OF AN 
AVIBHAKTA GRIHASTHA. 

(1) Sons, Sons’Sons, and their Sons. —The property of a male 
member of a united family, Avibhakta Grihastha , descends, per 
stirpes, to his sons, son's sons, and son's son's sons, who ivere united 
with the deceased at the time of his death. 

Examples. 

See Digest, Chapter I., Section 1* 

Remarks. 

1. The three descendants in the male line take the inheritance 
by virtue of the right which vests in them from their birth to the 

• There are no particular rules regarding the descent of this kind of 
property. But the fact that it is exempted from the rules regarding the division 
of the property of united coparceners, shows that it must fall under the rules 
regarding the property of separate males. For the definition of such ' separate 
property’ (avibh&jya) see Mit. Chapter I., Sec. V. jVyav, May. Chapter IV , 
Sec. VII. 

t See Mit. Chapter II., Sec. VIII., para. 3, 







Xlii INTRODUCTION. 

ancestral family estate, and to the immoveable property acquired by 
their father, grandfather, or great grandfather (apratibandha dkya), 
and they represent these persons in the undivided family. (Mib 
Chap, I. Sec. 5, and Sec. 1, para. 3. Vyav. May. IV. Sec. 1, para, 
3, p. 99. The ultimate reason for their preference to other copar¬ 
ceners must be sought in the importance attached by the Hindu to 
the continuation of his race, and to the regular and continuous pre¬ 
sentation of the oblation to his manes (s'raddha). 

2# The rule extending the apratibandha daya to three descend¬ 
ants conforms to the views of Nilakantha, Balambhatta, Mitra- 
mis'ra, and of the eastern lawyers. The Mitakshara nowhere 
mentions the right of the son’s son’s son, and its commentator, 
Vis'ves'vara, states, in the Madanaparijata, that the vested right 
to inherit does not extend further than the grandson.* Among the 
authors of the Dharmas'astras a like difference of opinion seems 
to have existed. But at present the right of the great-grandson 
may be considered to be established on this side of India, and the 
S'astris assume that the word ‘ son’ includes the son’s son’s son. 

3. Sons who have separated from their father and his family 
are passed over in favour of sons who have remained united with 
him, or were bom after the separation. Mit. Chap. I. Sec. 2, 
paras. 1 and 5; Vyav. May. Chap. IV. Sec. 4, paras. 16, 33, ss. 

(2) Adopted Sons. —On failure of legitimate issue of the body y 
adopted sons inherit . If sons be bom to the adopter after he has 
adopted a son , the latter inherits a fourth share . 

Examples. 

1. A, B, C form a united family. A adapts A 1 . On A’s 
decease A 1 , or his descendant A 9 or A 3 , takes A’s share. 

2. A, B, C form a united family* A has a legitimate son, A 1 . 
The latter adopts a son, A 9 . If A 2 survives A 1 and A, he* inherits 
A’s share. The same would be the case if A s were a legitimate son 
of the body of A 1 , and adopted A 3 , and the latter survived A 1 , 
A 8 , and A* 

* Madanaparijata, f, 228, p, 2, l. 7 (of Dr. Buliler’s MS), 
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3. A, B, C form a united family. A adopts A 1 , and a son, A»j 
is bom to him afterwards. On the death of A, A 1 will iuherit a 
fourth of a share, and A a the rest of A’s share. 

Authorities. 

See Digest, Chapter II., Sec. 2, Q. 1, 3, and 15, and Sec. 4, 
Q. 2. 

Remarks. 

There are no special authorities mentioning the right of the 
adopted son of a son or grandson to inherit his adoptive grand¬ 
father’s or great grandfather’s shares. But it may he inferred from 
the maxim that a person adopted occupies in every respect the 
position of a son of the body of the adopter. See Synopsis of the 
H. L.of Adopt., Head Fourth. Stokes H. Law Books, p. 668. 

(3) Illegitimate Sons, Grandsons, and Great-grandsons.— 
In the case of a S'&dra, being an avibhahta, his share, on failure 
of the three legitimate descendants, is inherited by his illegitimate 
sons, grandsons, or great grandsons. If legitimate descendants 
are living, the illegitimate inherit half a share. 

Authorities. 

Digest, Chapter II. Sec. 3, Q. 1 ; Vyav. May. Chapter I V 
Sec IV. para. 32. 

Remarks. 

1. The expression “ half a share” must be interpreted in accord¬ 
ance with the principles laid down by Vijnanes'vara, Mit. Chap. I. 
Sec. 7, para. 7, regarding the “fourth of share” which a daughter 
inherits. Consequently, if A leaves a legitimate son, A 1 , and an 
illegitimate son, A a , A’s property is divided first into portions, and 
A a receives one-half of such a portion, and A’ the rest.* 

2. In the passage of the Mitakshara referring to the rights of 
the illegitimate son, it is stated that the latter inherits the whole 
estate of his father only on failure of daughter’s sons. But this can 


* This explanation is also expressly given in tlie Vir'amitrodaya. 




xliv 


INTRODUCTION. 


only refer to cases wherein the father is separated (vibhakta), as 
daughters' sons do not inherit from a member of an undivided 
family. On the other hand, the text states that the illegitimate 
son inherits on failure of legitimate brothers. Here it must be 
assumed that the author omitted to mention the sons and grand¬ 
sons of legitimate brothers, as these take their fathers’ and grand¬ 
fathers’ place by the law of representation (see §3(1) ). 

(4) Descendant op Emigrant Heir. —In the case of coparceners 
who have emigrated , the descendants in the male line within six 
degrees inherit y on return , their forefather's share . 

Authorities. 

Mayukha, Chapter IV., Sec. 4, para. 24; so also the Viramitro- 
daya. 

(5) Coparceners op the Deceased. —The share of an undivided 
coparcener who leaves none of the abovementioned descendants 
goes to his undivided coparceners. 

I See Digest, Chapter I., Sec. 2. 

Authorities. 

Digest, ibid. Q. 3. 

Remark. 

The Mit&kshara (Chapter II., Sec. I, p." 7 and 20), and Vyav. 
May., as quoted in the Digest, state distinctly that the rule, as 
given above, holds good in the case of brothers, but does not touch 
the case of more remote relations. The S'astris generally hold 
that the word “brothers’' in the text in question is intended 
more remotely to include coparceners, in fact that it contains a 
“ dikpradars'ana,” or indication of the principle to be followed. 
There can be no doubt that they are right. For the law of 
representation secures also to remote relations the succession to 
their coparcener’s share. Thus if A, B, C, and their descendants 
B 1 , B 2 , and C 1 , live as a united family, and at the death of 
A, B 2 and C 1 only are alive, these will be the sharers of A’s 
property, as they represept their grandfather and father respect- 
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ively, and the latter, according to the authorities cited, would have 
inherited A’s share. 


§ 4. B .—HEIRS TO THE SEPARATE GRIHASTHA, 
UPAKURVANA BRAHMACHARI, AND TO THE 
SEPARATE PROPERTY OF AN UNDIVIDED CO¬ 
PARCENER. 

(!) Sons, Son's Sons, and Son’s Son’s Sons. —The three first de¬ 
scendants of a separate Grihastha in the male line inherit per 
stirpes. 

Example. 

Digest, Chapter II., Secs. 1 and 4. 

Authorities and Remarks. 

See § 3 (1). 

(2) Adopted Sons. —An adopted son and his descendants inherit in 
the same manner as natural sons and their descendants . In case > 
after an adoption has heen made , of the adopter having a 
legitimate son of his body, the adopted son receives a fourth of 
a share , 

Examples. 

Digest, Chapter II., Sec. 2, and Sec. 4, Q. 2. 

Authorities. 

See above, § 3 (2). 

Remarks. 

1. If a widow adopts a son in her husband’s name, the 
adopted son immediately inherits the deceased’s property. See 
Digest, Chapter II., Sec. 2, Q. 8, ss. 

2. Regarding the interpretation of the expression “ a fourth of 
a share,” see Remarks to § 3 (3)« 

3. Adopted sons of son’s sons, or son’s son’s sons, likewise take 
the places of their adoptive fathers. See above, § 3 (2), 
Remark 1. 



INTRODUCTION. 


xlvi 

(3) S'odd As’ Illegitimate Sons. — On failure of legitimate sons 
of the body, son’s sons, or son’s son’s sons, the illegitimate son 
of a S' udra and his descendants in the male line inherit the an¬ 
cestor’s property. If legitimate sons be living the illegitimate 
son tidies half a share. 

Examples. 

Digest, Chapter II., Sec. 3. 

Authorities. 

See above, § 3 (3). 

Remarks. 

1. See Remark to § 3 (3) above. 

2. According to Digest, Chapter II., Sec. 5, Q. 1, the legitimate 
son of an illegitimate son inherits his father’s share, though the 
latter has died before his grandfather. There is no express 
authority for this opinion. But still it appears to be in accordance 
with the general principles of the law of inheritance. For the 
claim of the S'udra’s illegitimate son to his father’s property, or, at 
least, to a part of it, is not contingent, but absolute, since, even if he 
has legitimate half-brothers or half-sisters, half a share must be 
given to him. The S'udra’s illegitimate son is therefore in a posi¬ 
tion more analogous to that of a legitimate son, than to that of 
relations who inherit by a right liable to obstruction. Hence 
it would seem a correct doctrine that those laws which apply to the 
succession of sons and grandsons of legitimate sons, should also be 
applied to his sons, ie., that his sons should be considered, to 
represent him, and to take, in case he dies before his father, the 
share which would have fallen to him. 

In favour of this view we may adduce also the fact, that the 
rules treating of the rights of the illegitimate son are given by 
Vijnanes'vara at the end of the chapter on the apratibandha daya, 
inheritance by indefeasible right, and form as it were an appendix 
to it. Hence it may be argued, that Vijiianes'vara intended all the 
rules previously given, regarding sons in general, to apply also to 
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him, except as far as they were apparently modified by the text of 
Yajnavalkya. 

(4) Widows _ On failure of the three first descendants in, the male 

line, of adopted sons, and in the case of S'udras of illegitimate 
sons, a faithful widow inherits the estate of a separate house¬ 
holder, and the separate estate of a united coparcener. 

Examples. 

Digest, Chapter II«, Sec. 6. 

Authorities. 

Digest, Chapter I*, Sec* 2, Q. 4, Chapter II.> Sec. 6 A, ti¬ 
ll. Vyav. May. Chapter IV. ; Sec. VIII. p. 1, seq. 

Remarks. 

I. Under the Hindu law only such a widow inherits, who was 
a dharmapatni, <c a wife taken for the fulfilment of the law, who 
was lawfully wedded, and able to assist in the performance of the 
sacrificial rites. As only a female married as a virgin could 
occupy such a position, the females who had been widowed and 
remarried (by Pat) were excluded from the succession to their 
second husband’s property. By Act XV. of 1856 this disability has 
been removed. 

3. If a householder leaves more than one widow they share 
the estate equally. See the Digest, Chapter II., Sec. 6 A, Q* 35 
and 36. 

3. Proved adultery bars the succession of a widow to her 
deceased husband’s estate. But if she has once obtained it, sub¬ 
sequent unchastity does not afford a reason for depriving her of 
it. See Digest, Chapter VI., Sec. 3, and the remark to that ques¬ 
tion. 

4. Regarding the nature of a widow’s rights over the estate of 
her deceased husband, see below, Remark 2, page lxiv. 
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(5) Daughters. —On failure of the first three descendants in the 
male line, of adopted sons, and of a widow, a daughter inherits 
the estate of a separate householder, and the separate property 
of a united coparcener. An unmarried daughter has the pre¬ 
ference over a married one, and a poor married one over a 
rich married one. 

Examples. 

Digest, Chapter II., Sec. 7. 

Authorities. 

Digest, Chapter I., Sec. 2, Q. 4, Chapter II. Sec. 7, Q. 19, and 
Mit. Chapter II. Sec. 2, p. 1 to 4. Vyav. May. Chapter IV. Sec. 
8, p. 10 ss. 

Remarks. 

1. If there are several daughters living in the same condition, i.e. 
being all unmarried, or all married and poor, or all married and 
rich, they share the estate of their father equally. See Digest, 
Chapter II., Sec. 7, Q. 19. 

2. The preference of the unmarried daughters over the married 
ones seems to he founded on the principle that, before all, a suit¬ 
able provision for the marriage of daughters must be made. 

3. Regarding the case where a S'udra leaves a daughter and 
an illegitimate son, see above, § 4 (3) p. xlvi. 

(6) Daughter’s Song. — On failure of the three first descendants in 
the male line, of adopted sons, of widows, and of daughters, a 
daughter's son inherits the estate of a separate grihastha, and 
the separate property of a united coparcener. 

Examples. 

Digest, Chapter II., Sec. 8. 

Authorities. 

Digest, Chapter II., Sec. 8, Q. 1 and 5. 
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Remarks. 

1. Regarding the case where a S'fidra leaves an illegitimate 
son and a daughter’s son, see above, § 4 (3), p. xivi. 

2. If a separate householder leaves two daughters, one of whom 
dies after her father, but before the division of his estate has been 
effected, leaving at the same time a son, this son will inherit the 
share which would have fallen to her. See Remarks to Digest, 
Chapter II., Sec. 8, Q. 3 and 4. This view is supported by the 
analogous case of the a brother and the brother’s sons,” regard¬ 
ing which the Mitakshara, Chapter IK, Sec. 4, para. 8, states 
expressly as follows :— 

“ In case of competition between brothers and nephews, the 
nephews have no title to the succession, for their right of inherit¬ 
ance is declared to be on failure of brothers. (See Sec. 1, p. 2.) 
However, when a brother has died leaving no male issue (nor other 
nearer heir), and the estate has consequently devolved on his 
brothers indifferently, if any of them die before a partition of their 
brother’s estate takes place, his sons do in that case acquire a 
title through their father.” 

That the principle laid down in this passage is applicable also 
to the case of the daughters and daughters’ sons, follows from the 
maxim of interpretation, according to which a rule given for a spe¬ 
cial case is applicable to all analogous cases, though no indication 
to that effect may have been given. For the Hindu law-books 
often give, as the Shastris express it, only the “ dikpradars'aria,” 
the indication of the direction, not exhaustive rules. Examples 
showing that the authors of the Mitakshara and Mayukha and other 
works interpreted the ancient Smritis in this manner are frequently 
met with. Thus, the rule that unmarried daughters inherit before 
married ones (see above, p. xlviii.) is given by Gautama with 
respect to the succession to their mother’s Stridhana (see Appendix, 
Gautama 28, Su. 21). But both Vijnanes'vara and Nilakantha 
apply it also to the daughter’s succession to their father’s 
property. From the analogy of the case of " brothers and brothers’ 
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sons,” it follows also that in no other case, than the one just con¬ 
sidered, do daughters’ sons share the inheritance with daughters. 

(7) The Mother. —On failure of daughters' sons, themother inherits 
the estate of a separate householder, the separate estate of a 
united coparcener, as also the estate of a paying student (upakur - 
vdna BrahmackdrlJ. 


Examples. 


Digest, Chapter II., Sec. 9. 


Authorities. 


Digest, Chapter I., Sec. 2, Q. 4; Chapter II., Sec. 9, Q. 1. 


Remarks. 


1. A mother who remarries loses her right to the succession to 
the estate of the son by her first husband under Sec. 2 of Act XV. 
of 1856. 

2. Stepmothers are not included in the term “ mother.” 
Regarding the rights of a stepmother, sec Digest, Chapter II., Sec. 
14, I. A. 2, Remark to Q. 1. 

3. Vyav. May. Chapter IV., Sec. 8. para. 15, places the father 
first, and next the mother. 

(8) The Father.—O n failure of the mother, the father inherits 
the estate of a separate householder, of a paying student, and 
the separate estate of a united coparcener* 


Examples. 


Digest, Chapter II. Sec. 10. 
Authorities. 


Digest, Chapter II. Sec. 9, Q. 1, Chapter I. Sec. 2, Q, 4. 
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(9) Brother of the Whole Blood. — On failure of the father, 
full brothers succeed to the estate of a separate Orihastha, Sfc. 

Examples. 

Digest, Chapter II., Sec. 11. 

Authorities. 

Digest, Chapter I. Sec. 2, Q. 4, and Chapter II. Sec. 11, Q. 4; 
Vyav. May. Chapter IV. Sec. 8, para 16* 

Remarks. 

In case a brother dies leaving more than one brother, and one 
of these also dies after him but before the partition of the estate of 
the first deceased brother has taken place, and if this second brother 
leaves a son, then this son will take the share of the estate which 
should have fallen to his father. See Mit. Chapter II* Sec* 4, p. 9. 

(10) Half Brothers. — On failure of brothers of the full blood , 
half brothers inherit the estate of a separate householder, Sfc. 

Examples. 

Digest, Chapter II*, Sec. 12. 

Authority. 

Digest, Chapter II., Sec. 11, Q. 4. 

Remarks. 

The Vyav. May. places the half-brother among the Gotraja 
Sapindas. 

(11) Sons of Brothers of the Full Blood. —On failure of 
half brothers, sons of brothers of the full blood inherit the estate 
of a separate householder, Sfc . 

Examples. 

Digest, Chapter II., Section 13* 






111 INTRODUCTION, 

Authorities. 

Digest, Chapter I., Sec. 2, Q. 4, Chapter II., See. 11, Q. 4. 

(12) Sons of Half Brothers — On failure of sons of fall bro¬ 
thers, sons of half brothers inherit the estate of a separate 
householder, $’c. 

Authorities. 

Digest, Chapter II., Sec. 11, Q. 4. 

Remarks. 

1. Regarding the case in which brothers’ sons inherit together 
with brothers, see above. Remark to § 4 (9), p. li. 

2. 1 he Vyav. May. places half brothers amongst the Sapindas. 

(13) The Paternal Grandmother.—O n failure of sons of 
half brothers, the paternal grandmother inherits the estate of a 
separate householder, frc. 

Authority. 

Digest, Chapter II., Sec. 13, Q. 7. Mit. Chapter II., Sec. 5, p. 2. 

(14) Gotraja Sapindas.—O n failure of the paternal grand¬ 
mother, the Gotraja Sapindas, i.e. all the males of the deceased’s 

family (gotra), related to him within six degrees, downwards and 
upwards, together with their respective wives, are entitled to in¬ 
herit the estate of a separate householder. It would seem, that 
the Gotraja Sapindas inherit according to the nearness of their 
line to the deceased, i.e. that the fourth, fifth, and sixth descend¬ 
ant in the deceased's own line {saintana) should be placed first, 
next the father’s line, viz. the deceased's brother’s second, third, 
fourth, fifth, and sixth descendants, next the grandfather and 
his descendants to the sixth degree, and so on. In Guzcrat the 
sister is placed at the head of the Gotraja Sapindas. 

Examples. 

Digest, Chapter II., Sec. 14, I (pp. 149—J 74). 
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Authorities. 

Digest, Chapter I., Sec. 2, Q. 4; Chapter II., Sec. 4, I. A. 3, 
Q. 1 ; Chapter II., Sec. 14, I. A. 1, Q. 1 ■ Chapter II., Sec. 14, 
A. I. B. 1, Q. 1. 

Remarks. 

Regarding the extent of the relationship recognized amongst 
Gotraja Sapindas, their right to inherit, and the order in which they 
succeed, see the Introductory Remarks to Chapter II., Sec. 14. 
Regarding the views of Nilakantha, see ibidem. 

(15) Gotraja Samanodakas.— On failure of Gotraja Sapindas, 
the Gotraja Samanodakas inherit the estate of a separate house¬ 
holder . Gotraja Samanodakas are all the male descendants , as¬ 
cendants, and collaterals, within 13 degrees, together with their 
respective wives ; or according to some, all persons descended from 
a common male ancestor, and bearing the same family name. 
The Samanodakas inherit like the Sapindas, according to the 
nearness of their line to the deceased. 

Examples. 

Digest, Chapter II., Sec. 14, II. 

Authority. 

Digest, Chapter II., Sec. 14, II. Q. ]. 

♦ 

Remark. 

u Samanodaka ’ means literally participating in the same obla¬ 
tion ol watei# Another form of the name for these kinsmen is 
u Sodaka” 

(16) Bandhus. — On failure of Samanodahas, the estate of a 
separate householder descends to the Bandhus or Bhinnagoira 
Sapindas (Sapinda relations, not belonging to the same family 
as the deceased ). The latter term includes~ 

1. The fathers sister's sons, 

2* The mother's sister's sons, 
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3. The maternal uncle's sons, 

4. The father's paternal aunt's sons, 

5. The mother's paternal aunt's sons, 

6. The father's paternal uncle's sons, 

7. The mother's paternal aunt's sons, 

8. The mother's maternal aunt's sons, 

9# The mother's maternal imclo's sons , 

10* All other Sapinda relations who are not Gotrajas , 
according to the definition given above . These take in the order of 
their nearness to the deceased . 

Examples. 

Digest, Chapter II., Sec. 15. 

Authorities. 

Digest, Chapter, II., Sec. 15, Introductory Remarks, and A. 1, 
Q. 1, and B. I. 2, Q. 1. 

Remarks. 

I. The chief reason for which we hold that all the Bhinnagotra 
Sapindas inherit under the law of the Mitakshara, is, that Vijhanes'- 
vara declares “ the Bhinnagotra Sapindas (or Sapindas who are 
not Gotrajas, i.e. who do not bear the same family najne) to be un¬ 
derstood by tin term Bandhu (bhinnagotranam sapindftnam bandhu- 
s'abdagrahan&t), see also Digest, p. 177. Against this it must not 
be urged, that the opinion stands in contradiction to the enumeration 
given in Mit.Chapter II. Sec. 6 (Colebrooke), as this enumeration, 
most likely, is only intended to secure a preference for the nine Ban- 
dhus named there. For Hindu lawyers are by no means so accurate 
that they would hesitate to divide an explanation, which ought to 
stand in one particular place, and to give it in two passages. 

But a further proof that it is correct to combine the two passages, 
Mit. Chapter II., Sec# 5, para. 3 and 6, is contained in the cir¬ 
cumstance, that Vijnanes'vara takes the words “ bandhu and 
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bandhava,”* in all tlie passages of Yajnavalkya, where they occur 
in a general sense, viz. of relations in general, or relations on the 
mother’s and father’s side, or relations on the mother’s side only.f 

Finally Vijnanes'vara himself states, in the passage on the suc¬ 
cession to a deceased partner in business, that the Bandhavas include 
the maternal uncle, one of those Bhinnagotra Sapindas who had 
not been named by him in Chapter II., Sec. 6. As this passage is 
of great importance for other questions also connected with the law 
of inheritance, we give it here in full, together with a translation. 
Yajiia. II. 264— 

sfrcnrr ?r fn II n 


* Bamlhava is used exactly in the samo sense as bandhu, and substituted for 
the latter in these very passages on inheritance. See authority quoted, Digest, 
Chapter II., Sec. 15, A. 1, Q. 1. 

t Mit. Vyav. f. 61, p. 1, l. 8— 

’TTJW: | 

‘ The Bandhavas, i.e. the husband and the rest.’ 

Mit. A'ch&ra/. 16. p. 2, l. 8. ‘ The Bandhavas, i.e. the father’s and mother’s 
relations’— 

WffofB’RqT : 1 
Mit. Achara/. 23, p. 1. /. 15— 

Mit. Vyav./. 61. p. 1, l. 8— 

RT-imT JTnfqsjfir: i 

‘ By the Bandhus of the maiden, i. e. the mother’s and the father’s relations.’ 
Mit. Com. Yajfia. II. 149— 

*K35nf?f5Tifr^^f3T: | 

‘ By f c JfuUis as witnesses, i. e. the father’s relations, by the Bandhus, i.e. the 
mother’s relations, the maternal uncle and the rest.’ 

Mit. Com. on Yajfia. III. 276— 

nifTajr: | 

1 he Bandhavas, t. e. the relations of the mother.’ 
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jRr w^rf^ir q*q w- q<rr q^rqqqi stm*: 

qqptrqRqqr ip# qffqsfrqr qiwr?ir iqrcTqrqRqiFqfqftw ^rrq^^i 
qpicTf: tfjjqsqqcrfarr q qqrF^rcrqqrcq qr jjffj* lllfqqr qrqrcmR 

qrsrr njrrqRr l qr sr^r r ?qrqfq I qrqfqqft- 

w q^r s-FeTcR SRrft qfaqrftq qqrqrfa fqlrq: i pRw^Rifqqrsrq- 

NJ» ^Ji 

fqqqr qftyKqrftrsf qqqqqrsR**. I *r# q-- Fq^qR'fcrcrfc- 

mfc u qfrqRj *rrq*q?Nrq q* tfq #rq ; qqT?%fwR q<nq ; n 

qqrwfq qsjqt qrqrqra'rqqq qqrsqRiqqq *qqqq qrqr j^rqicr I q/qq 
qrqqq qqsgqpr I 

qq*q %%pntf zmzm qqnjqrq I 
a?Rr qwrcf m\t qq q U 

qqqrq § w qsRRqqqr qsrciq i 
^qrrq^qqrqrq qqmftqq qq ; U 
qrqr qqnqq^qVqq qm q trqq w§ U 

Mit. Vyav. f. 83, 12,1. 7— 

Ynjn. If (a partner in business) proceeded to a foreign country 
and died (there), his (nearest) heirs (sons &c.), his relations on his 
mother’s side (bundhavah), or his Sapinda relations, or those (part¬ 
ners of his) who have returned (from their journey) shall take his 
estate; on failure of (all) these the king. 

Mitakshara— 

When amongst partners one proceeded to a foreign country and 
died, then near heirs* (dayfula), the sons and other descendants ; 
the cognates (bundhavah) the relations of his mother, the maternal 
uncle and the rest; or the gentiles (jnrttayah) the blood relations 
(Sapindali) not included among the descendants f, or those who 


* Regarding tlie use of dayada in tlie sense of son and nearest relations, see 
the Petersburg Dictionary, s. v. 

t Here, as in other passages, Vijhancs'vara uses the word Sapinda iu the sense 
of Sagotra Sapinda, blood relations bearing the same family name. 
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have come (agatah), the partners in business who have returned 
from the foreign country; or also these may take his property. 

On failure of them, on failure of the near heirs and the rest 
(dayadadi), the king shall take it. 

And by the word “ or” he (Yajh.) indicates that the right of the 
near heirs and the rest is contingent (i. e.that not all inherit together). 
The rule however regarding the order of succession, which has been 
given above (Chapter II., Sec. I, para. 2) in the text, as to the wife, 
daughters, &c., applies also here. The object for which this rule 
(regarding the succession to a deceased partner in business) has been 
given, is to forbid (the succession) of pupils, of fellow students, 
and of the Brahmin community, and to establish (in their stead 
the succession of) merchants (partners). Amongst the merchants, 
he who is able to perform the funeral oblations, to pay the debts, 
(of the deceased) &c., shall take (the estate). But if all are 
equally able (to fulfil the conditions mentioned), all the merchants 
who are partners shall have it. On failure of them, the king himself 
shall take it, after having waited ten years for the arrival of the 
(near) heirs and the rest. Just this has been distinctly declared 
by Nkrada* (Sambhuyasamutthana) vs— 

15 b. “But on failure of such (partners), the king shall protect 
it well for ten years.” 

Id. “After it has remained without owner for ten years, and if 
no heir has appeared (within that time), the king shall take it for 
himself. By acting thus the law is not violated.” 

“7. If (among partners) one die, an heir (dayada) shall take 
his (estate), or some other (partner) on failure of heirs, if he be 

* ~ ~~ . 

* The copy of N&rada, procured from Calcutta, reads, verse 7, | 

Or all (the partners) if able to perform the funeral (oblations). 

Besides, verse 15 a is left out in the Mit., which natnes heirs the same as the 
\ajft. viz. the Dayada, the Bandhus and the Jftatis. There are also other minor 
verbal discrepancies between the MS. of Naradaand the quotation of the Mit, 
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''•able (to perform the funeral oblations, &c.), (or) all of them (shall 
share it).” 

According to Vijnanes'vara, the meaning of this verse of Yajnaval- 
kya is, that the sons, sons’ sons, and the rest of the heirs, specially 
enumerated in Mit. Chapter II., Sec. 1, para. 2, the Gotraja 
Sapindas, the Bandhavas or Bandhus, partners in business, or, on 
failure of all these the king, shall inherit the estate of a partner in 
business deceased in a foreign country, and ho. states distinctly, that 
the maternal uncle, who had not been named in Section 6, inherits 
as a Bandliu. The irrresistible conclusion to be drawn from this 
statement, as well as from the words quoted above from Mit. 
Chapter II. Sec. 5, para. 3 is, that the enumeration of the 
Bandhus given in Section 6 is not intended to be exhaustive, 
any more than in the case of the Gotraja-Sapindas. But if this 
enumeration is not exhaustive, then clearly all those Sapindas 
must be understood by this term who were not included among the 
Gotrajas. 

Rem. 2. See on the same subject the Introductory Remarks to 
Digest. Chapter II., Sec. 15. 

Rem. 3. According to the definition of the word Sapinda, and 
according to that of Gotraja-Sapinda, given in the Introductory 
Remarks to Digest, Chapter II., Sec. 14, the following persons are 
Bhinnagotra Sapindas:— 

1. Daughters of descendants and collaterals within six de¬ 
grees. 

2. Descendants of a person’s own daughters and of those 
persons expressly mentioned within four degrees of such 
persons respectively, e.g. a granddaughter’s grandson, but 
not the great grandson, since Sapinda-relationship through 
females is restricted to four degrees. 

3. Maternal relations within four degrees, sec table, Digest, p. 
178. 
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(17.) Spiritual Relations. — On failure of Bandhus a preceptor, 
on failure of him a pupil, and on failure of him a fellow-student, 
inherit the property of a separate householder of the Brahmin 
caste . 

Authorities. 

Mit. Chapter II., Sec. 7, paras. 1 and 2;Vyav. May. Chap. 
IV., Sec. 7, paras* 24 and 25* 

Remark. 

For the point that this succession is restricted to the property 
of a Brahmin, see the passage from Vij mines'vara, translated in the 
Remarks to the preceding paragraph. 

(18.) The Brahmin Community. —On failure of a fellow-student, 
learned Brahmins (S'rotriya.s), on failure of them, other Brah¬ 
mins, take the estate of a separate householder of the Brahmin 
caste . 

Authorities. 

Mit. Chapter II., Sec. 7, paras. 4 and 5; Vyav. May* Chapter 
IV. Sec. 8, paras. 25 and 26. 

Remarks. 

This succession has been disallowed by the English Courts. See 
Wh. Stokes’ Hind. Law Books, p. 449, note a, and VIII. Moore, 
520. 

(19.) Ihe Partners in Business of a Banya. —On failure of 
Bandhus, partners in business take the estate of a Banya. 

Authorities. 

See Mitakshara quoted in Remark 1 on the Bandhus, p. lvi* 
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(20.) The King. — On failure of a fellow-student, the lung takes 
the estate of a separate householder or temporary student of the 
non-Brakminical castes , with the exception of that of a mer¬ 
chant , which escheats on failure of partners only , and after a 
lapse of ten years . 

Authorities. 

Mit. Chapter II., Sec. 7, p. 6, and Mit. quoted above. 


§ 5 C.—SUCCESSION TO A SAMSRISHTL 

(1) Son, Sons’ Sons, &c. — Sons , sons' sons , and their sons 
inherit the estate of a Samsrisldi, or reunited coparcener , per 
stirpes, provided they live united with their, fathers , or have been 
horn during the time that their fathers were reunited . The rules 
(A (2) (3) p. xlii) regarding adopted sons and a S'udra's 
illegitimate son apply li/tcwise in the chse of a united coparcener . 
Posthumous sons also inherit . 

Authorities. 

Mit. Chapter II.. Sec. 9, paras. 1 and 4. 

Remarks. 

1. Reunion may take place, according to the Mitakshara, with 
a father, a brother, and a paternal uncle (Chapter II*, Sec 9, para. 
2), by their again mixing up their effects after a division be¬ 
tween them has taken place. 

The Vyav. May. allows reunion between all such persons as 
at some time or other have been coparceners (avibhakta). (Vyav. 
May. Chap. IV. Sec. 9, para. 1.) 

2. As the Mitakshara states that the Rules of Section 9 form 
exceptions to those given in Chapter II., Sec. 1, regarding the 
succession of the wife, &c., it follows that all the rules on the 
apratibandha daya, the unobstructed inheritance, remain in force, 
and that consequently reunited sons, sons’ sons, sons’ sons’ sons, 
adopted sons, and the S'udra’s illegitimate son, inherit the estate of 
their ancestors, if they are. united or reunited with them. 
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3. According to the Subodhini, sons who are not reunited with 
their fathers, nevertheless receive a share of the estates of the 
latter (Mit. Chapter II., Sec. 9, para. 9, note). 

4. According to the Mayukha, unreunited sons also take the 
estates of their father, except in the case where some sons are 
reunited with him. Then the latter have the preference. (Vyav. 
May. Chap. 4, Sec. 9, para. 16). 

(2) Reunited Coparceners. — On failure of his issue, the reunited 
coparceners inherit the estate of their coparcener . .But if 
amongst those thus reunited there he brothers horn from different 
mothers the reunited brothers of the whole blood take the whole 
of their reunited full brother's estate . If among full brothers 
one is reunited with a half brother and another not , on the death 
of the reunited brother the reunited half brother and the un¬ 
requited full brother * share his estate equally . 

Authorities. 

Mit. Chapter 11., Sec. 9, paras. 2, 5, seq. and 11. 
Remarks. 

1. According to the Subodhini, a father, whether reunited or 
not, shares the estate of his son. (See Mit. l.c. para. 9, note.) 

2. According to the Vyav. May:— 

1. The parents have a preference before other reunited copar¬ 
ceners, excepting sons (Vyav. May. Chapter IV. Sec. 9, 
para. 18). 

2. Other coparceners share the estate of a childless copar¬ 
cener equally (Vyav. May. 1. c. para. 19)* 

3. Unreunited full brothers share the estate of a full brother 
who was reunited with half brothers or remoter relations, 
together with the reunited relations. (Vyav. May. I. c. 
para, 20.) 
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4. In case of the reunion of a wife alone—there being no 
other coparceners—she takes the inheritance of her reunited 
husband ; on failure of her, a daughter and a sister, on failure 

of them, the nearest Sapinda (Vyav. May. he. paras. 21_ 

25.)* 


§6 2).—I-IEIRS TO MALES WHO HAVE ENTERED A 
RELIGIOUS ORDER. 

(1). fo a ^ ati or Samnyasi.— The virtuous pupil {and not the 
relative bp blood) of a Samnydsi is his heir. 

Examples. 

Digest, Chapter. III. Sec. 1. 

Authorities. 

Digest, L. cit. Q. 1, and Sec. 2, Q. 1. Vyav. .May.Chap. IV. Sec. 
8, para. 28. 

Remark. 

Regarding the question—What is meant by the estate of a 
Vati? see Mit. Chap. II., Sec. 8, paras. 7 and 8. 

(2) To a Naisthika Brahmachari. — The preceptor (A'chdnja) 
inherits the property of a Naishthika-Brahmaehdri. 

Examples. 

Digest, Chapter III., Sec. 2. 

Authorities. 

Digest, 1. cit. Q. 1. 


* It is difficult to understand how a reunion with a wife can take place, since 
according to A'pastaniba II., 14, 16 seq. (see App.) no division can take place 
between a husband and wife. 
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II.—HEIRS TO FEMALES. 

A. To Unmarried Females. 

Brothers, and on failure of them, the mother , on failure of her the 
father, and on failure of him. the nearest Sapindas, inherit the pro¬ 
perty of a girl who died before the completion of her marriage. 

Examples. 

Digest, Chapter IV. A., Sec, 1, 2, 3. 

Authorities. 

Digest, loc. cit. Sec. 1, Q. 1, and Sec. 3, Q. 1. 

Remark. 

Regarding the question—What constitutes the property of an 
unmarried female ? see Mit. Chap. II. Sec. 11, para. 30. 

B.— Heirs to Married Females Leaving Issue. 

(1; Daughter.— Daughters inherit the separate property, 
Strldhana , of their mothers . Unmarried daughters inherit 
before married ones , and poor married ones before rich married 
ones , 

Examples. 

Digest, Chapter IV. B, Sec. 1. 

Authorities. 

Digest, loc. cit., Q. 1 and Q. 13. 

Remarks. 

1. The question, what constitutes Stridhana ? the separate pro¬ 
perty of a married female, as well as its descent, are topics regarding 
which, as Kamalakara in the Vivfidatandava despairingly exclaims, 
“the lawyers fight tooth and nail” (yatra yuddham kachakachi). 
It is impossible to reconcile with each other even the views 
of those lawyers whose works are the authorities in this Presi¬ 
dency. It is pointed out in the Introductory Remarks, para. 
3 to Digest, Chapter IV. B., Sec. 6, that Nilakantha makes a 
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distinction between the paribhashika, the sixfold Stridhana proper, 
as defined by the law-books, and other acquisitions over which 
a woman may have proprietary rights. This is the distinction 
which Nilakantha keeps in view when fixing the succession to the 
estate of a childless married female. But in the case of a married 
female leaving issue, there is yet a third distinction to be observed. 
In this case, the following three categories of Stridhana are 
to be taken into account, and descend each in a different 
manner:— 

a ‘ ^ ie Anvadheya, the gift subsequent to the marriage, and 
the Pritidatta, the affectionate gift of the husband, is shared by the 
sons and the unmarried daughters, small tokens of respect only 
being due to married daughters, and some trifle to daughters’ 
daughters. (Vyav. May. Chapter IV.. Sec. 10, paras 13—16). 

b. The rest of the paribhashika Stridhana, the Stridhana proper, 
as defined by the law-books (See Vyav. M ay. 1. c. para. 5). descends 
to the daughters, &c., in the manner described by the Mitakshara- 
See Vyav. May. loc. cit. paras. 17—24 especially’, regarding the 
limitations, paras. 18 and 24.) 

c. Other acquisitions, as property acquired by inheritance, go 
to the sons and the rest. 


2. Against this, the Mitakshara knows of no distinction between 
paribhashika and other Stridhana. Everything acquired by a 
married female, by any of the recognized modes of acquisition, 
descends in the same manner to her daughters, daughters’ daughters, 
&c ; There is onl y one point on which this interpretation of the 
Mitakshara has been restricted by the several judgments of the 
High Court of Bombay. It has been ruled that the property 
acquired by a woman, through inheritance from her husband, is 
no! Stridhana according to the Mitakshara. I n the judgment 
of the High Court, Appellate Side, in the case of Jamiyatram and 
Uttamr&m vs. Bat Jamna (Bombay High Court Reports, vol. II. 
page 10), the following passage occurs:— 

u The notion that according to the Mitakshara such (immove¬ 
able) properly (inherited from a sonless husband) forms part of the 
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widow’s Stridhana, and as such goes on her death to her heirs, 
not to her husband, was founded on a passage of Sir T. Strange 
(p. 248, 4th ed.), which was itself based on a mistaken reference 
to the Mitakshara. The Mit. Chapter II., Sec. 11, cl. 2, undoubt¬ 
edly classes property acquired by inheritance under the widow’s 
Stridhana ; but (as pointed out in Devacooverbai’s case) clause 4 of 
the same chapter and section conclusively shows that the words 
‘acquired by inheritance,’ as used in clause 2, relate only to 
what has been received by the widow from her brother, her 
mother, or her father, i. e- from her own family.” 


According to this passage, it would seem that, in the opinion of 
the Court, clause 4 is to be read vtfth clause 2, and intended to 
restrict the sense of the latter. Though this interpretation of 
Mr. Colebrooke’s version of the Mitakshara might be possible, 
still no Sanskritist, who reads the original of the Mitakshara, will 
be able to allow that this was the intention of Vijn&nes'vara. 
Unfortunately Mr. Colebrooke has left untranslated two words of 
the Sanskrit text which head the 4th clause. These are “ yat- 
punah ,” ‘ but as to ( what is said by Manu.' 

. . that is intended,’&c.) It is the custom of Hindu scientific 

writers to indicate by these two words, or others of similar import, 
that the passage which follows is intended to ward off a possible 
objection to some statement made by them previously. Now', in 
this case, Vijnanes'vara had stated, in clause 3, that the term 
Stridhana was to be understood according to its etymology, and 
had no technical (paribh&shika) meaning. The words “ yatpunah” 
(lit. “ again what”) indicate therefore that clause 4 removes a pos¬ 
sible objection to clause 3. 


The same conclusion indeed follows from a consideration of the 
general course of the argument. “ Stridhana,” Vijnanes'vara says, 
‘includes property acquired by inheritance,’ &c. Such is the 
real purport (mistaken by some lawyers) of Manu and the rest, 
for “ Stridhana” etymologically means (all) a woman’s acquisitions, 
and this sense being an admissible one is preferable to a merely 
technical interpretation. It is true no doubt that six sorts of 

i 
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Stridhana are expressly enumerated by Manu, but that is meant 
not as a restriction to those six, but as a denial only that any of 
those six are not “ Stridhana.” lie is commenting on the passage of 
Yajnavalkya (Mit. Chap. II* Section 11 para. 1), which says that a 
gift, or any other separate acquisition, of a woman is termed 
Stridhana ; and he contends, in tacit opposition to the Eastern 
Lawyers, that Stridhana is to be taken in the widest sense. It 
would therefore be a self-contradiction if he wound up this con¬ 
tention by admitting restrictions which it was his very object to 
combat# “What has been received” in paragraph 4 does not 
mean—at any rate does not primarily mean—“ what has been 
inherited It means, like the passage in Yajnavalkya , c< what 
was given by the father, &c#,” and to apply it to the limitation of 
the phrase “ acquired by inheritance” in paragraph 2 involves, (we 
say it with all deference) a serious misconception both of the sense 
of the Sanskrit text, and of the author’s logical method. Take the 
several paragraphs 2, 3, 4, however, (1) as developing the sense of 
the Srnriti, (2) as supporting this development by a special argu¬ 
ment, and (3) as meeting a possible objection to that argument, and 
all becomes explicable and consistent# The process of reasoning 
is precisely that which argumentative writers amongst the 
Hindus (and indeed amongst all nations when proceeding an¬ 
alytically, as in this case) usually take. The passage is in its 
proper place, and involves neither contradiction nor restriction of 
the preceding statements. 

Its meaning is therefore: “ But in case you (the imaginary 

opponent) should say that my statement stands in contradiction 
to the verse of Manu IX. 194, then I answer that this verse 
does not contain a complete enumeration of the various kinds 
of Stridhana, but only gives some of the most important.”* 

* So also Balambhatta:— 

I JfjfalWRSTI? | wpfcfa I : | 

“If it is so (as contended in Clause 3), is there a contradiction with Manu ? 
Therefore, he says : f What again, ’ &6. But (as to) what, . . . that is the 

meaning of these words/’ 
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It appears therefore that cl. 4 has no connexion with cl. 2, but 
with cl. 3. For this reason we must still adhere to Sir T. Strange’s 

o 

opinion, that the property inherited from the husband becomes, 
according to Vijnanes'vara, Strfdhana. 

Regarding another slight inaccuracy in Colebrooke’s translation 
of Clause 2 of Mit. Chapter II., Sec. 11 , see Digest, p. 40. 

From the rule given in 2? (1), the “fee or gratuity” of a woman 
is excepted, which goes to her brothers (Mit. Chap. II., Sec. 11, 
para. 14), see also Gautama XXVIII, 23, 24, in the Appendix. 

(2.) Granddaughters.—Or failure of daughters , daughter's 
daughters inherit the estate of a married, female. 

Examples. 

Digest, Chapter IV., B, Sec. 2. 

Authority. 

Digest, loc. cit. Q. 1. 

Remarks. 

!• Granddaughters, descended from different daughters, share 
according to their mothers. (Mit. Chapter II., Sec. 11, para. 16.) 

2. On concurrence of daughters and granddaughters, the latter 
receive a trifle (Mit. Chapter II., Sec, 11, para. 17). 

(3.) Daughters’ Sons.— On failure of daughters' daughters , daugh¬ 
ters' sons inherit the estate of a married female . 

Examples. 

Digest, Chapter IV., Sec. 3. 

Authority. 

Digest, loc. cit. Q. h 

(4.) Sons. On failure of daughter 1 s sons, sons inherit the estate 
of a married female. 

Examples. 

Digest, Chapter II., B., Sec. 4. 
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Authority 



Digest, loc. cit. Q. 1 


(5.) Sons’ Sons. — On failure of sons, sons' so?is inherit the estate of 
a married female . 

Authority. 

Mit. Chapter II., Sec. 11, para. 24. 

C.—Heirs to a Married Female Leaving no Issue. 

(1.) The Husband. — On failure of sons 9 sons, the husband inherits 
his wife's estate, if she was married according to one of the 
laudable rites . [// she was married according to one of the 

blamed rites , her property devolves on her parents .] 


Examines. 


Digest, Chapter IV. B, Sec. 5, 


Authority. 

Digest, loc. cit. Q. 1. 

Remarks. 

1. There are no cases in the Digest illustrating the parts of this 

and the following paragraph enclosed between brackets [ ]. 

2. Regarding the question, Which rites of marriage are laud¬ 
able and which blamed? see Digest, Chapter IV. B, Sec. 5, Q. 1, 
and Remark. 

(2.) The Husband’s Sapindas. — On failure of the husband, the 
husband's Sapindas, or blood relations within six degrees on 
the father's side, and within four degrees on the mother's side, 
together with the wivee of such male blood relations, inherit the 
estate of a female leaving no issue, if she was married accord¬ 
ing to one of the laudable rites . [If married according to the 
blamed rites, the estate devolves on her parents Sapindas .] 
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Examples. 

Digest, Chapter IV. B, Sec. 6. 

Authority. f 

« * 

Digest, loc. cit. I# Q. 1. 

Remark. 

See the Introductory Remarks to Digest, Chapter IV., B, Sec. 6. 



(3.) Widows’ Sapindas.— On failure of the husband's Sajdndas, 
the Widow's oion Sapindas inherit her Strldhrina, even though 
she toas married according to the laudable rites . 

Examples. 

Digest, Chapter IV. B, Sec. 7. 

Authorities. 

See the Introductory Remarks to that Section. 


II. PERSONS DISQUALIFIED TO INHERIT. 

Persons disabled from inheriting are — 

1. Persons diseased , or infirm in body or mind , who are —* 

a . Impotent . 

b« Blind . 
c. Lame, 
d* Deaf 
e. Dumb . 

f Wanting any organ . 

(j. Idiots . 
h. .Madmen. 

2. Illegitimate children of Brahmins , Kshatriyas, and 

Vaisfyas. 

3. Persons labour ing under moral deficiencies — 

a. Enemies of their father . 

b. Outcasies and their children . 

c. Persons addicted to vice . 

Adulteresses and incontinent widows . 
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Digest, Chapter VI. 

Authorities. 

Digest, Chapter VI., Sec. 1, Q. 1, 5; ibid, Sec. 3 a Q. 1, b Q. 
1, and c Q. 1. 

Remarks. 

Regarding the question, Whether diseases, infirmities, or moral 
taints contracted after the property has vested, disable a person 
for holding it any longer? see Remark to Digest, Chapter VI., 
Sec. 3 c Q, 6 (p. 300). 
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INHERITANCE. 


CHAPTER I. 

HEIRS TO A MEMBER OF AN UNDIVIDED FAMILY. 

SECTION I.—SONS AND GRANDSONS. 

Question 1.—A man of the Sudra caste died. He 
has the following relations:— 

1 The son of the deceased’s eldest son, 

3 Younger sons, 

2 Brothers, 

1 A Cousin. 

The deceased received a cash allowance from Govern¬ 
ment. on account of certain “ Hakka” and Ldjima* rights. 

It is an old ancestral property. How should the cer¬ 
tificate of heirship be granted to each of them ? Describe 
his share. If it is not an ancestral property, how should 
the share of each be described in his certificate ? 

Answer. —If the property was acquired by the fore¬ 
fathers of the deceased, and if it has never been divided 
before, it should be first divided into two shares, the one 
to be considered as belonging to the deceased’s father and 
the other to the cousin’s father. Then the share of the 
deceased’s father should be sub-divided into three shares, 
one to be allotted to each of the three brothers including 
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the deceased. The deceased’s own share, which is § of 
should be divided again into four shares, one to be 
assigned to his grandson and three to his sons. 

Ta?ina, 1 6th April 1852. 


Authorities. 

1. Mitakshara Vyav. f. 50 p. 1 l. I, v 

2. Mit. Vyav. /. 50 p. 1 /. 7. 

See Authority 3. 

3. Mit. Vyav./. 48. p.2 l. 5. 

%<r ?iw=rr =r ll 

Whatever else is acquired by the coparcener himself without 
detriment to the father’s estate, as a present from a friend, or a 
gift at nuptials, does not appertain to the coheirs. (Colebrooke, 
Mit, p. 268.) , 

4. Mit. Vyav. f. 44 p. 2 /. 13. , 

See Chapter II., Sect. 4, Q. 1. 

Remarks. 

1. The answer applies equally to the higher castes. 

2. For the full details regarding '‘indivisible or separate 
property.” See Property. 

3. In case the deceased had alone acquired the property in' 
question, it. goes in equal shares to his sons and grandson. 


SECTION II.—OTHER MEMBERS OF AN UNDIVIDED 

FAMILY. 

Question 1.—A man got his son married and spent a 
good deal of money on his education. The son afterwards 
emigrated and was for a long time in service in another 
country, where he acquired considerable property and died. 
Who will be his heir, his father or his wife ? 
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Answer. —Whatever he may have given to his wife out. 
of affection, or whatever may be her Stndhana, belongs to 
her. All the rest of the son’s property goes to his father. 
Ahmednuggur, September 2 dth, 1854. 


Authorities. 

1. Vyavahara Mayukha, p. 153 /. 2. 

irraf jsrar <rrcr$3- i 

A wife, a son, and a slave are (in general) incapable ol pro¬ 
perty, the wealth which they may earn, is (regularly) acquired for 
the man to whom they belong* 

(Borradaile, p. 121.) 

2. Vyav. May. p. 151 l. 1* 

3. VJramitrodaya, /. 221 p. 1 /• 10* 

Remark. 

As the son was instructed at the father’s expense, the property 
gained by him cannot be separate. 

Question 2. — A father and his son were undivided. 
The latter died, and left a daughter and a wife. Will 
these be his heirs, or his father, or his brother, or his 
mother ? 

Answer. —All have an equal right to the estate of the 
deceased. But the ornaments of the wife belong to her 
alone. 

Dharwar , October 10 th 9 1859. 

p _ ___ 

Authorities. 

1. Mit. Vyav. /. 55 p. 2 /. 1. 

2. Vyav. May. /. 155 p. 4. 

Remark. 

All the deceased’s property, as far as it is not separate property 
(avibha jyam), will go to the father, and be divided between him and 
his surviving son on partition. Sec Question 1 . 
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Question 3.—If there is an ancestral Inam in the 
possession of five brothers, and some of them die without 
issue, will the survivors inherit their shares ? 

Answer .— Yes. 

Rutnagherry, September 15 th, 1846. 


Authorities. 

Vyav. May. /. 136 1.2. 

^T^mnnrT : grr i 

fwirr^ ?r*q star# ftqT n 

Among brothers, if any one die without issue, or enter a religious 
order, let the rest of the brethren divide his wealth, except the 
wife’s separate property. 

(Borradaile, p. 101.) 


Question 4.—Who will be the heir to a deceased 
brother ? 

Answer. —If the brother was undivided, his brothers 
will inherit his property. 

But if he was divided, his wife, etc., will be his heir. 

Brothers, who have divided, and afterwards again lived 
together are called “ re-united. ” If a re-united brother die, 
his re-united coparcener will inherit his estate. 

Poona, October 24th, 1845. 


Authorities. 

1.* Vyav. May. p. 136 1.2. 

See Chapter I., Sec. 2, Q. 3. 

Mit. Vyav. /. 55 p. 2 l. 1. 

qwrr SrrsraT fsrcq; n 


2 * 







q-'Trcnm srqrnTjTrfNr I 

?r#g^fcfJT ftfSp ll 

The wife and the daughters also, both parents, brothers likewise, 
and their sons, gentiles, cognates, a pupil and a fellow student : 
on failure of the first among these, the next in order is indeed the 
heir to the estate of one who departed for heaven having no male 
issue. This rule extends to all (persons and) classes. 

(Colebrooke Mib, p. 324.) 

3.* Vyav. May. p. 144 L 8. 

qTsTTS^T: II 

YAjnav&lkya enumerates the order of those entitled to succeed to 
the wealth of one re-united : as of a re-united (coheir), the re-unit¬ 
ed (coheir), so of the uterine brother the uterine brother. 

(Borradaile, p- 112.) 


Question 5.—A man died and left an ancestral Watan. 
Will his widow or his younger brother inherit it ? 

Answer. —If the property is ancestral, and the brothers 
were undivided, it will belong to the younger brother, 
though it may have been entered in the records of Govern¬ 
ment in the name of the eldest only. The wife has no 
right to it.* 

Broach, May 14 th, 1855. 


Authorities. 

1. Mit.. Vyav. /. 50 p. 1 l. 7. 

2* Vyav. May. p 136 /. 2. 

See Chapter I., Sec. 2, Q. 3. 


* A Watan cannot be enjoyed by a female while males of the family claim it.— 
Suddcr Dewanec Adalat Reports for 1R47, page! 4. 
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Question 6.—Twp brothers, Bhai and Bhatdasa, pos¬ 
sessed a village. They gave to a certain Bhikari Ramadatta 
four Bigas of land for himself and his heirs. Rama had four 
sons. One of these sons died, and after him his son, leaving 
a widow. The latter claims one Biga as the share of her 
husband. Upon inquiry it appears, that the land had not 
been divided. Is her claim under these circumstances 
admissible ? 

Answer. —The claim is not admissible since the land 
was undivided. The other three sons of Bhikari Rama¬ 
datta inherit their brother’s share. 

j Broach, May 18 th, 1855. 

Authorities. 

1. Mit. Vyav. f.45 p. 1 1. 1. 

2* Vyav. May. p■ 136 l. 2. 

See Chapter I., Sec. 2, Q. 3. 


Question 7.—Three brothers divided their father’s pro¬ 
perty and lived apart. But one room was left undivided, 
and given to their mother as a dwelling place. One of the 
brothers died, leaving a widow. Then the mother of the 
brothers died. The widow claims a third of the room as 
her husband’s share. Has she a right to it ? 

She has given it as Krishnarpana to her daughter’s son. 
Has she a right to do so ? 

A ns wer .—The widow has no right to any part of the 
undivided room. 

Broach, March 17 th, 1857. 

Authorities. 

1. Mit. Vyav. /. 47 p.2 1. 13. 

2* # Vyav. May. p. 136 /. 2. 

See Chapter I., Sec. 2, Q. 3. 
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Question 8.—Two brothers lived apart, and each 
managed his own affairs. The elder of them died without 
male issue, leaving a widow only. Can she claim a share 
of the family Watan ? 

Answer.—A. widow without male issue has no right to 
demand a share of any Watan, Vritti, or hereditary offices 
which were acquired by ancestors, and which were not 
previously divided. 

Ahmednuggur, 7th August 1854. 


Authorities. 


1. Vyav. May. p. 136 1.6. 

2. * Vyav. May. p. 136 1.2. 


See Chapter I., Sec. 2, Q. 3. 


Question 9.—Four brothers effected a partition and 
lived separate from each other. As usual, a house, some 
ground and other immoveable property, remained undivided. 
Two of these brothers died. The question is whether or 
not the share of the immoveable property should be made 
over to the widow or to the surviving two brothers. 

Answer. —The widows of the deceased brothers cannot 
claim the whole of the shares of their husbands, but they 
should be provided with a suitable residence. The rest of 
the immoveable property will fall to the two surviving 
brothers. 

Ahmednuggur , January 5th, 1849. 


Authorities. 


1. Vyav. May. p. 136 1.2. 

See Chapter L, Sec. 2, Q. 3. 


2. Vyav. May. p. 134 /. 4, 6, & 7. 

3. Mit. Vyav./. 49 p. 1 1. 10. 
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Remark. 

The Shastri means that to the portion left undivided the ordinary 
rules governing the inheritance of undivided property must be 
applied, and that these will exclude the widow. 


Question 10.-—A man had three sons. One of them 
died without issue. He and his two brothers had not di¬ 
vided their ancestral property. Although the deceased had 
left a widow, the certificate of heirship was given to his two 
brothers. They subsequently died. One of them has left 
a widow and two daughters. The other has left three 
daughters. The property of the first deceased brother is 
in the possession of the widow, who is the mother of two 
daughters. It will be observed that one brother who had 
not taken his share from his two brothers died, and that 
his two brothers survived him. Now his widow claims the 
share of her husband from the heirs of the two brothers, 
who possess the ancestral property. The question is whe¬ 
ther she can claim a share, or a maintenance only. 

The widow of the first deceased brother wishes to take 
the share due to her husband, but it is to be noticed, that 
the two brothers who died afterwards have left some 
daughters to be married. According to the custom of the 
caste a large expense is required for the marriages and 
subsequent ceremonies. The widow who demands the 
share of the common property has no children. Will this 
circumstance cause any obstacle to her claim ? 

Answer. —The husband of the widow appears to have 
died without having previously divided his property. He 
has left no sons. His widow cannot therefore claim any 
share from the heirs of the two brothers who died after¬ 
wards. They should only give her maintenance. 

Surat , 17 th March 1858. 




Authorities. 


Mit. Vyav. /. 55 p. 2 10. 

See Authority 3. 

■2. Mit. Vyav./. 48 p . 1 /. 9. 

3.* Vyav. May. p. 136 l . 2. 

See Chapter I v Sec. 2, Q. 3. 


Question 11.— A man died and his widow has filed an 
action against her brother-in-law for the recovery of certain 
property belonging to her deceased husband. The brother- 
in-law had lived apart from his depeased brother for about 
25 years. A division of the family property had not, 
however, taken place, Can the widow claim a share ? 

Answer .— The widow cannot claim a share of that 
which may be undivided and ancestral property; but if 
there is any which may have been acquired by her husband 
without making use of the property of his ancestors, she 
can claim it from her brother-in-law. 


Authorities. 

1. Vyav. May. p. 136 l 4. 

^rfn-fqr 5 1 

f jnifr?nrtrrorrfvfT^tr 11 

But il her husband have departed for heaven, the wife obtains 
food and j'aiment : or (tu) if unseparated, she wi|l receive a share 
of the wealth, as lpng as she lives.* 

(Borradaile, p> 102.) 

Vyav. May. p. 136 L 2. 

See Copter I., Sec. 2, Q. 3. 

* Note—T he words “if unseparated ” ( avibhakta ) belong to both halves of 
the sentence, and the translation should run thus 
“ In an undivided family, if her husband have departed for heaven, the wife 
obtains food and raiment, or she will, etc.” In the explanation, which in the 
Mayhkha follows this text, the word avaruddha is wrongly translated by “ a 
woman set apart.” It means " a concubine.” 
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Question 12.—Two brothers of the Kanoji caste were 
undivided. One of them died, leaving a widow. The 
other brother does not maintain her, nor does he assign 
to her any property to live upon. Who has, under the 
circumstances, the right to collect the money due to the 
deceased, the wife or the brother ? 

Answer. —The brothers were undivided. The brother 
has therefore the right to collect debts due to the deceased. 
The widow of the latter has a claim to maintenance only. 
But she must stay with her brother-in-law if she has 
no good reason to show why such an arrangement is 
impossible. 

Ah.mednugg.urt March 15th, 1849. 

Authority. 

Vyav. May. /. 136 p- 2. 

See Chapter I., See. 2, Q. 3. 


Question 13. — 1. There are three brothers, whose pro¬ 
perty is undivided. It consists of an office of priest called 
the “ Yajamana Vritti,” a house, and some other things. 
On the death of one of these brothers, a question has arisen 
whether the surviving brothers, or the son of the deceased 
brother’s sister, are the heirs ? 

2. Suppose the property of the brothers was divided, 
and they themselves separated, who would be the heir in 
this case ? 

3. Will the son of a cousin, or the son of a uterine sister, 
be entitled to inherit the ancestral office of a priest held 
by a deceased in an undivided state ? 

4. Supposing the above-mentioned property was di¬ 

vided, which of the two relatives above-named would be 
entitled to inherit it ? * 






Am arm ,— 1. If one of the three brothers, whose pro¬ 
perty was undivided, died without leaving either a son or 
a grandson, his -uterine brothers must be considered the 
heirs. 

2. In the case of a family whose property is divided, the 
order of heirs laid down in the S'astra is as follows:—The 
widow, the-daughter, the daughter’s son, the parents, and 
the uterine brothers. In the absence of each of these, the 
next succeeding becomes the heir. 

3. When the office of priest is undivided, and when a 
•co-sharer dies, his cousin’s son will be-entitled to inherit the 
-deceased’s share, provided the following kinsmen are not in 
•existence :-—'The uterine brother, nephew, parents, step¬ 
brother, sons of step-brother, uncle, sons of uncle, and 
widow. 

4. When the property is that of a deceased person di¬ 
vided in interest, his sister’s son inherits his share; as long 
as the sister’s son is alive the cousin’s son cannot succeed. 

Surat, October 18/4., 1845. 


AxrTHORITIES. 

1.* Vyav. May. p- 13(3 1.2. 

See Chapter I., Sec. 2, Q. 3. 

2* Mit. Vyav. /. 55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 3. 

Remark. 

Ad. 3. The undivided coparceners alone inherit the deceased’s 
-share. (Authority 1.) 

Ad. 4. The cousin’s son inherits the deceased’s property, in pre¬ 
ference to the sister’3 son, since he is a “ Gotraja Sapinda,” connect¬ 
ed by funeral oblations with, and a member of, the same family as 
the deceased, whilst the sister’s son is only a Sapinda. (Authority 2.) 
■See also Introductory Note to Chapter II., Sec. 15—§ 5. 



Question 14.—There were four brothers who divided 
their moveable property and left the immoveable undivided 
The immoveable property consisted of some land given 
to them in order to keep up a lamp in a temple. One 
of the four sons died. The father left a widowed daughter; 
Can she obtain her father’s share ? 

Answer. —She cannot obtain it. It goes to the other 
Undivided relations. 

Rutnaghterry, January 7 th, 1853. 


Authorities; 

1. Mit. Vyav./.55 p .2 /.1. 

2. Mit. Vyav./. 46 p. 2 /. 14. 

3. # Vyav. May. p. 136/. 2v 

See Chapter I., Sec. 2, Q. 3. 

4. * Mit. Vyav./.51 p. 1 1.9. 

See Chapter I., Sec. 2j Q. 17. 


'Question 15.—There were three brothers. Two lived 
United and one separate. The one of the undivided 
rothers had a i on, the other a daughter. The latter lived 
in the house of her husband. Both the brothers died. 
Who will inherit the second brother’s property ? 

dmwE *.—The first brother’s son inherits his Uncle’s pro¬ 
perty. But if any thing had been promised by the second 
of the brothers to his daughter, it must be given to her. 

Ahmednuggar, November 29th, 1845. 


Authorities. 

1 * Vyav. May. p. 136 /. 2. 

See Chapter I., Sec. 2, Q. 3. 
2.* Mit. Vyav./.51 p. 1 /.9. 

See Chapter I., Sec. 2, Q. 17. 






Quest to 1(5.—Three brothers died. One of them left 
a grandson, the second a son, the third a son’s daughter. 
Will the latter inherit her grandfather’s property ? 

Answer. —As long as males arc living in the family, the 
son’s daughter has no right to her grandfather’s share. 

Poona, September IQ'tli, 1852. 

Authorities. 

1. Vyav. May. p. 134 1.4. 

2. * Vyav. May. p. 136 l. 2. 

See Chapter I., Sec. 2, Q. 3. 

3. * Mit. Vyav./. 51 p. 1 l. 9. 

See Chapter I., Sec. 2, Q. 17. 


Quest ioif 17 .—A man died and left a daughter. His 
brother, who was united with him in interests, adopted 
a son. Will the latter or the daughter inherit the property 
of the deceased ? 

Answer. —The deceased and his brother were undivided. 
Consequently the latter's adopted son will inherit deceased’s 
property. 

Dharw'Ur, September 29th, 184*9. 

Authorities. 

1. Vyav. May. p. 134 /. 4. 

2. * Vyav. May. p. 136 b 2. 

See Chapter I., Sec. 2, Q. 3. 

3. * Mit. Vyav. /.51 p. 1 1.9. 

ar*rc?3Tf§ ftarhnnr I 

Prsrr^rr^?r 

In regard to unmarried sisters, the author states a different rule* 
giving them as an allotment the fourth part of a brother s own 
share. 


(Colebrooke, Mit-. p- 2860 







Remark* 


The position of all daughters of Undivided coparceners is the 
■same as that of sisters. 


Question 18.—Two persons, related as'uncle and ne¬ 
phew, held an hereditary Wat an. The nephew died, and the 
question is whether the widow of the nephew or the uncle 
should come in the place of the nephew as his heir ? 

Answer. —If the uncle and his nephew were separated 
members of the family, the widow of the nephew will in¬ 
herit his share. If the property was not divided, and if it 
was not held as a joint property of the uncle and the ne¬ 
phew, the uncle should come in the place of the deceased 
nephew. 

Broach, May ; 14 th, 1855. 


Authorities. 

1. Mit. Vyav. f. 55 p. 2 1.1. 

See Chapter I*, Sec. 2, Q. 3. 

2. Mit. Vyav. f .50 p. 1 1.7. 

3. * Vyav. May. p. 136 l. 4. 

See Chapter I., Sec. 2, Q. 3. 


Question 19.—A man’s widow and his cousin live 
together as an undivided family. The widow’s late hus¬ 
band had lent money to other people, and the question is 
who has the right to recover it ? 

Answer. —As the deceased and his cousin lived together, 
the cousin has the right to recover the money due to the 
■deceased. The widow will be entitled to a maintenance, 

Rutnagherry, July YMh, 1847, 
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Authoiutv. 

Vyav. May. ]>. 136 /• 2. 

See Chapter I-, Sec. 2, Q. 4. 

Remark. 

The cousin who was united with the deceased, and not the 
widow, inherits the deceased’s share. 


Question 20.—A Juan died. His first cousin pei- 
formed his funeral ceremonies. Will he or deceased’s half- 
brother inherit the estate ? 

Answer. —The first cousin was separate from the de¬ 
ceased whilst the half-brother lived with him as a member 
of a united family. Consequently the half-brother alone 
inherits. 

T.annah , August 12 th, 1847. 


Authorities. 

1. Mit. Vyav./. 55 p. 2 U 1. 

2. * Vyav. May. p, 136 l. 2. 

See Chapter 1., Sec. 2, Q- 3. 


Question 21.—A man died, leaving a daughter. Will 
the latter or a second cousin with whom the deceased had 
lived united in interests, inherit the deceased’s estate ? 

Answer. —The second cousin inherits the deceased’s 
estate; the daughter will receive only what her father may 
have given to her. 

Ahmednuggur, January 8th, 1851. 
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Authorities. 

1. Vyav. May. jk 136 1.2. 

See Chapter L, Sec. 2, Q. 3. 

2. Vyav. May. p, 140 /.'l. 

&•* Mit. Vyav. /. 51 p, I /, 7. 

Chapter I., Sec* 2, Q, 


Question 22,—A woman has a daughter. Her husband 
left the country and was not heard of for many years. 
She receives the proceeds of her share of the estate, The 
woman and her husband have been living separate from 
their cousin for about 75 years. The immoveable property 
has not been divided. The woman has sued her cousin 
for a division of the immoveable property. The cousin 
states that the woman should be satisfied only with a share 
of the proceeds of the property, and that the share would 
be continued to her during her lifetime. He further states 
that he would divide the property only on condition of her 
agreeing never to transfer it in any way. The question 
is how the case should be decided ? 

Answer.— As the woman has received her share of the 
proceeds separately for many years, and as she has a daugh¬ 
ter, she has a right to move for the partition of the im¬ 
moveable property. The objection of her cousin founded 
on the apprehension of the transfer of the property js not 
valid. The woman has a right to transfer her property 
whenever she may find it necessary to do so. 

Ahmednuggur, November 2 5th, 1848. 


Authorities. 

1. Vyav. May. p. 134 1.4. 

2. Vyav. May. p. 134 1.6. 
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Remark. 

As the property is undivided the widow has no right to it. 
Vyav. May. p. 136 1.2. 

See Chapter I., Sec. 2, Q. 3. 


Question 23.—A woman has instituted a suit against 
her mother-in-law, and four cousins of her father-in-law, 
for the recovery of the share of her father-in-law of the 
ancestral property of the family. Is her claim tenable ? 

Answer. —The woman cannot claim any share of the 
property. She can only claim a maintenance from the 
defendants. 

A/wiednuggur, July 21stf, 1856. 

Authorities. 

1. Vyav. May. p. 136 l. 2. 

See Chapter I., Sec. 2, Q. 3. 

2. Vyav. May./. 136 Z.4. 

= Mit. Vyav. p. 55 /. 2 1.1. 

See ibidem. 


Question 24.—Certain members of a family have a 
right to a house which is their undivided and ancestral 
property. A son of one of the members died, and his 
widow claims the share of her husband, the other members 
of the family, namely, grandsons of her brother-in-law and 
sons of her father-in-law’s brother, are alive. Can the 
, widow claim the share ? 

Answer.— The widow of a man who dies while the 
family of which he is a member is still united in interests, 
cannot claim a share. She can only claim a maintenance. 

Surat, 1845. 
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Authorities. 

1. * Vyav. May .' p, 136 h 2. 

See Chapter I., Sec. 2, Q. 3. 

2. * Vyav. May. p. 136 l. 4. 

«= Mit. Vyav. f. 55p,2 /. I. 

See ibidem. 


Question 25.—A paternal grand-aunt and her grand¬ 
nephew lived together as an undivided family. They hold 
Yardee and Kulkarni Watans. Can the paternal grand¬ 
aunt claim a share of the Watans, or only a maintenance 
from their proceeds ? 

Answer. —She can claim a maintenance only, and 
provided she sustains her good character and lives with 
her grand-nephew. 

Ahmednuggur, April 30s th, 1847. 

Authorities. 

1. Vyav. May. p. 136 l. 2. 

See Chapter I., Sec. 2, Q. 3. 

2. Vyav. May. p. 136 /. 4. 

= Mit. Vyav. f. 55 p. 2 /. 1. 

See ibidem. 

3. Vyav. May. p. 129 l. 2 and 4. 

4. Vyav- May. p. 134 14 and 6. 

5. Vyav. May. p. 137 1.7. 

6. Mit. Achar. /. 12 p. 1 1 .4 and 6. 

7. Mit. Vyav./. 16 p. 1 /. 6. 

8. Mit. Vyav. /. 69 p. 1 1. 1. 


Question 26.—Two brothers, A and B, obtained a 
house as security for a debt. A took his wife’s sister’s son 
into his house, and brought him up as his own son. The 
house was in the joint possession of this latter person and 
of the son of B , and after B’s son’s death in his possession 
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jointly with the sons of the deceased B’s grandson. But 
the wives of these two began to quarrel, and B’s grandson 
sued A’s sister’s son for the possession of the whole house. 
The latter has no certificate to show that he was formally 
adopted. He had merely had possession of the house for 
20 or 25 years. Is B’s grandson’s claim admissible under 
these circumstances, or not ? 


Answer. —A’s wife’s sister’s son had not been formally 
adopted, and can therefore not be considered as A’s son. 
The claim of B’s grandson is therefore admissible. 

Ahmednuggur , November 1st, 1849. 



Authorities. 

1. Mit. Vyav./.63 p. 2 1.6. 

2. Mit. Vyav. / 51 p.l l. 3. 

3. Mit. Vyav. /. 50 p. 1 l. 1. 

4. Vyav. May. p. 102 /. 4. 

5. Vyav. May. p. 110 l. 6. 

6. Vyav. May. p. 140 1. 1. 

7. Vyav. May. p. 142 l. 8. 

• 8. # Mit. Vyav. /.44 p. 2 1. 14. 

See Chapter II., Sec. 4, Q. 1. 
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CHAPTER II. 

HEIRS OF A SEPARATED PERSON. 

SECTION I.—SON BY BIRTH, LEGITIMATE. 

Qvestion 1.—If a man separates from his father and 
brothers, and acquires property after the separation, who 
will be his heir ? If his son be his heir, should his mother 
be considered the son’s guardian during his minority ? 

Answer. —His son will be his heir, and his widow, 
during his son’s minority, will be his son’s guardian. 

Authority not quoted. 

Poona, June 2nd, 1845. 


Authobities. 

1. * Manu IX. 185. 

H H ftrTT-537 ftSPHTm I 

Not brothers, nor parents, but sons (if living and their male 
issue) are heirs to the deceased. 

(Sir W. Jones.) 

2. * Manu IX. 27. 

ggiRwwHf arnra iRwhjt I 

j T&t srhKtrnrnrr: vwsr tpftftTOroc. n 

The production of children, the nurture of them, when produced, 
and the daily superintendence of domestic affairs are peculiar to the 
wife. 

(Sir W. Jones. See also Strange’s Elements of Hindoo 
Law, 4th Edition, page 72 a.) 


Question 2. —Should the sons, who are minors, or the 
widow, or the brothers of a deceased S'udra, be considered . 
his heirs 1 
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Answer .—All of them have a right to the property of 
the deceased, but the sons are his heirs. 

Authority not quoted. 

Poona, June 23rd, 1845. 

Authorities. 

1 * Manu IX. 185. 

See Chapter II., Sec. I., Q. 1 . 

2* Mit. Vyav. /.69. p. 1 l .\. 

uTrrrPtfrfr ffr: fsryp i 

arcq^nf^pf f^rr wrrsur ufra^n 

Manu has declared that aged- parents, a faithful wife, and an 
infant son must be maintained, even by performing a hundred im¬ 
proper actions. 

3.* Mit Vyav. /. 51 p. 1 l. 7. 

fl-JTSTWf IT HTO f *PT ?T?T I 

Of heirs dividing after the death of the father let the mother 
take an equal share. 

(Colebrooke, Mit. p. 265.) 

Remark. 

The sons are their father’s heirs, and the widow is entitled to 
maintenance, or, if the sons ^divide, to one full share of the pro¬ 
perty, provided she had received no Stridhana. 


Question 3.—A man of the Mahar caste expelled his 
wife from his house. His son went out with her. The 
husband afterwards died, when a son of his relatives was 
nominated by his friends as the son ol the deceased, and 
was presented with a turban. Will he be his heir ? 

Answer. —The son of the deceased will be his heir and 
not the person nominated. 





Authorities. 

1. Dattaka Mimamsa. p. 1 /. 3> 

aigww ^?fsqri jsnrf^rf^p snrr i 

In regard to this matter Atri says : Only a man who has no 
. son ought to procure a substitute for a son. 

2* Manu IX. 185. 

See Chapter II., Sec. 1, Q. 1. 


Question 4.—A Kunbi brought up a son of another 
Kunbi, and transferred to him his immoveable property. 
It accordingly passed into the possession of the foster-son. 
A son was afterwards born to the Kunbi. This son 
and the foster-son lived separate from each other for 
many years. The son has now sued the foster-son for 
the recovery of the immoveable property given to him 
by the Kunbi. Can he do so ? and within what time 
should the suit be brought ? Can the possession of the 
property be disturbed after the lapse of 30 years. If the 
father and his foster-son should have improved, and taken 
care with trouble and expense of the immoveable property 
in question, cannot the foster-son have some claim to it ? 

Answer. —A son is entitled to three-fourths of the 
property which his father may have transferred to his 
adopted son before the birth of his son. The adopted 
son will only be entitled to one-fourth, provided his adop¬ 
tion has been performed with the due ceremonies and 
sacrifices by the adoptive father. The Sastra does not lay 
down any rule in regard to the limitation of time within 
which a suit for a share of property should be brought. 
It is however laid down that when a man has received the 
income of any immoveable property for 20 years, and of 



any moveable property for 10 years without any objection 
or demand from the owner, he cannot be obliged to pay 
the income, but the right, to the immoveable property is 
never lost. 

The foster-son, mentioned in the question, should be 
allowed to hold such things as he may have received fr«n^ 
his foster-father as tokens of his affection, provided they arh 
becoming his rank in society, and not unjustly oppressive 
to the son. If the foster-son was born of his father’s slave 
woman, he would be entitled to one-half of the property 
which is allotted to his son. 


Authorities. 

1. Datt. MW f.l V- 1 l - b 3 > and 1 

2. Vyav- May. 'f -102 l. 4. 

xiTriT fqrsrr 3T srsrnrr 1 

ifirHtrtF h ir^ • W* • " 

He is called a son given (Dattrima) whom his father or mother 
affectionately gives as a son, being alike (by class) and in a time 
of distress, confirming the gift with water. 

(Borradaile, p. 66.) 

3. Vyav- May. p. HO L 6. 

4. Vyav. May. p. 107 /. 6. 

5. Vyav. May. p.112 IS. 

6. Vyav. May. p.28 l. 5. 

7. Mit. Vyav./. 11 p. 2 1.11. 

See Chapter II., Sec. 3, Q. 5. 

8. Mit Vyav. /.5l p. 1 1.3. 

9. Mit. Vyav. /.55 p -1 1.11. - 

10. Manu IX. 185. 

See Chapter II., Sec. 1, Q. 1* 

Remark. 

It must be noted that the question refers to the relative rights 
of a son, and a foster-son, not an adopted son, in which case a 
different relation of right would arise. See Section 2. 





Question 5 .—A died leaving a son B by his first -wife, 
and a second wife, C. Does A’s house pass to B alone, or 
can C claim a share of it ? 

If a portion of the house happen to be in the occupation 
of C, will such occupation give C a title to the portion of 
the house which she is occupying ? 

Answer. —On the death of A , his house passes to his 
son B , and although B’s step-mother may at the time be in 
occupation of a portion of the house, she cannot on that 
account be considered to have any right to such portion. 

Surat, April 6th, 1846. 


Authorities. 

1. Mit. Vyav./. 69p.l 1. 1. 

See Chapter II., Sec. 1, Q. 2. 

2. Manu IX. 185. 

See Chapter II., Sec. 1, Q. I. 

Remark. 

The step-mother can however claim maintenance. (Authority 1.) 


Question 6 .—A had a son B by his first wife. B 
separated from his father A, who married a second ivife C. 
On the death of A, if B pay A’s debts, will B or will C be 
A’s heir ? If B is A’s heir, then is C entitled to a share of 
of A’s property, or can she claim only a maintennance out 
of A’s estate ? 

Answer. —B will be heir to his father A : but if A has 
assigned to C any stridhun, this stridhun will belong to C, 
and besides so long as she behaves chastly and lives under 
the protection of B, she should be allowed maintenance. 

Ahmednuggur, April 21st,. 1848. 
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Authorities. 

1» Vyav. May. p. 89 /• 2. 

2. Vyav May. p. 142 l. 8. 

3. Vyav. May. p. 181 L 5. 

4. Mit. Vyav. f. 69 p. 1 /. 1. 

See Chapter II., Sec. 1, Q. 2. 

5. Maim IX. 185. 

See Chapter II., Sec. 1, Q. 1. 


Question 7.—A Rangari (dyer) put away his wife and 
his son by her, after which he lived for several years with a 
concubine, by whom he had a daughter. On Iris death 
will his widow and her son be his heirs, or will his concu¬ 
bine and her daughter be his heirs ? 

Answer .—The son is entitled to inherit his father’s 
moveable and immoveable property, though he may have 
lived separate from him. The kept woman and her 
daughter are not the heirs of the deceased. 

Poona, September 1 Uh, 1849 . 

Khcda, May 18 tk, 1848. 


Authorities. 

1. Manu IX. 163. 

T3FT ^rf-' mf : 1 

The son of his own body is the sole heir to his estate. 
(Sir W. Jones.) 

2. Mit. Vyav. /. 46 p. 2 /. 1. 

3. Manu IX. 185. 

See Chapter II., Sec. I, Q. 1. 


Question 8.—If a •“ Lingayat” die, will his widow or 

his sou inherit his house '! 

4 HL 
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Answer. —-The son is the rightful heir to the father’s 
moveable and immoveable property. A widow can only 
claim that portion of the family property which may have 
been left for her by her husband at the time he effected a 
division of his property among his sons, or a share (to be) 
reserved by the sons when sharing the property among 
themselves. 

Ahmednuggur, September 2nd, 1850. 


Authorities. 

1. Mit. Vyav. /146 p. 1 /• 9. 

2. Mit. Vyav. /. 20 p. 1 l. 

3. Mit. Vyav. / 33p. 1 1 3- 

4. Vyav. May. p. 89 1.2 and 6. 

5. Vyav. May. p. 108 /• 3. 

6. Vyav. May. p. 90 12 and 3. 

7. Vyav. May. p. 94 /• 7- 

8. Vyav. May. p. 95 1.5. 

9. Vyay. May. p. 151 1.2. 

10. Vyav. May. p. 175 1 3. 

11. Manu IX. 185. ' 

See Chapter 11., Sec. 1, Q. 1. 

12. Manu IX. 163. 

See Chapter 11., See. 1, Q. 7. 


Question it.— A, a Kimbi, had a son B by his first wife. 
He then married a woman, C, who had been married be¬ 
fore. B and C survived A. Has C any right to a share of 
the immoveable property of A, and if so, to what share ? 

Answer. —As A left a son by his first wife, the wife who 
was not a virgin when he married her can have no right 
to any share of hi3 property. 

Tunna, September 28th, 1852. 


* 
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Authorities. 

I- Mit. Vyav./. 54 p.2 A 16. 

2. Mit. Vyav./. 55 ]:■ 2 1. 1. 

3. Manu IX- 163 and 185. 

See Chapter II., Sec. 1, Q. 7 and Q. I. 

Remark. 

As the second marriage of a Hindoo female has been legalized 
by Act XV. of 1856, it seems that the widow can claim mainte¬ 
nance under Mita. Vyav. f. 69 ju 1 1. 1. 

See Chapter II., Sec. 1, Q. 2. 


Question 10.—A Hindoo died, leaving a widow and 
a son, which of these is the heir ? 

Answer. —The son is the heir, but if the property left 
by the deceased is to be divided, the widow will receive a 
share equal to that which the son receives. 

Broach , July 28 th, 1848. 


Authorities. 

1. Mit. Vyav./.51 p. 1 A 7. 

2. Manu IX. 185. 

See Chapter II., Sec. 1, Q. 1. 

3. Mit. Vyav. /. 69 jo. 1 A 1. 

See Chapter II., Sec. 1, Q.2. 

Remark. 

The widow could not claim such a division, nor any separate 
share, against the will of the son. 


Question 11.—A deceased person has left two sons and 
a widow. Will the widow be entitled to a share of her 
husband’s property in the same manner as the sons ? 
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Answer. —The widow is entitled to a share of the pro¬ 
perty equal to that received by one of her sons. The 
value of the Stridhana which she may have received should 
be deducted from her share. That is if a division of pro¬ 
perty take place. 

Dharwar, November ‘29th, 1850. 

Authority. 

Mit. Vyav. / 51 p. 1 t. 7. 

See Chapter II., Sec- 1, Q. 2. 


Question 12.—A man died leaving a widow and four 
sons. Three of these sons are minors and one is an adult. 
Can each of these sons claim an equal share in their 
father’s property ? and can the widow claim any share in 
her husband’s property ? 

Answer. —Each of the sons of a deceased father can 
take an equal share of the patrimony. If their mother or 
the widow of their father has not received any property 
in the shape of stridhan, she should be allowed a share 
in her husband’s property equal to that which is allotted 
to one of her sons. If she has received Pallu (the Guzra- 
thi word for Stridhana), her share will be equal to one-half' 
of that which falls to one of her sons. 

Brooch, June 3rd, 1848. 

Authorities. 

1. Mit. Vyav- /- 51 p. 1 1.7. 

See Chapter II., Sec. 1, Q. 2. 

2. * Vyav. May. p. 94 /- 8- 

s*r i rT>! jr^iufsf?r i 

apt tirarcT 

*nrf?f TTgfitiTT i ii 





“ If any (Stridhana) hacl been given, they are only to get half (a 
son’s share), for he adds : Or if any had been given, let him assign 
the half.” The half meaning so much as, with what had been 
before given as separate property, will make it equal to a son s 
share. But if her property lie (already) more than such share, no 
share belongs to her. 

(Borradaile, p. 58). 

lluMAKK. 

Ih case the mother possesses separate property, the amount of 
her share will depend on the amount of her Stridhana. See Autho¬ 
rity 2. 


Question 13.—Can a widowed sister without male 
issue claim from her brother a share of her father’s property, 
and has she any right to live in her brother’s house ? 

Answer. —The sister has no right to any share of the 
property, nor to a residence in her brother’s house. 

Ahnednuggnr, August 1 st, IS47. 

Authority. 

Manu FX. 185. 

See Chapter II., Sec. 1, Q. I. 


Question 14.—A man died, leaving two sons, one of 
whom paid all his father’s debts. Is he alone, on this 
account, entitled to inherit the property of his father ? 
or have both sons equal rights of inheritance ? 

Answer. —If the son who paid Iris father’s debts has 
taken possession of the property, with the consent of his 
brother, he may be considered the owner of the whole. 
If he has paid the debts and taken possession of the 
property of his father, without the consent of his brother, 
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then the brother or his son have a right to recover one- 
half of the property on payment of the amount of one-half 
of the debts discharged, with interest. 

Ahmedabad, June 25th , 1858. 

Authorities. 

1. Vyav. May. p 181 1 5 

2. Mit. Vyav. /. 47 p. 2 1 13. 

fwin-^?rr: ztmr \ 

Let sons divide equally both the effects and debts after (the 
demise of) their two parents. 

(Colebrooke, Mit. p- 263). 

Remark. 

The sons divide the father's property equally, and are subject to 
equal shares of his debts. If one of the sons has paid all the 
debts, he will be justified in retaining, besides his own share, as 
much as covers what he has expended in excess of his proper 
share of the debts. 


Question 15.— A died, leaving— 

His W'itlow, B. 

His sons, C and Z>, 

C’s wife, E. 

Which of these is his heir? After the death of A, and while 
the property was still undivided, C died, leaving no male 
issue. If C had property, which of the above-named 
persons will succeed to it after the death of C? If 75 had 
property, and while the family was still undivided I) died, 
which of the two widows B and E would succeed to it ? 
If A left a house as the common property of the family, 
which of the two widows B and E would be entitled to 
occupy it ? 

A *s house was sold by B without the consent of E. 
Is the sale valid ? 




31 


Answer .— C and D are the heirs of A ; as C died while 
the family was united in interests, the right of inheritance 
to the whole of the undivided property of the family 
will devolve on D. 


Authorities. 

1. Mit. Vyav! /. 55 p. 2 1. 1. 

See Chapter ] ., Sec. 2, Q. 4. 

2. Mit. Vyav./. 55 p. 2 l 10. 

3. Viramitrodaya / 194 p. 1 L 4. 

4. Mit. Vyav. / 46 p. 2 Z: 11. 

5. Mania IX. 185. 

Chapter II., S?c. 1, Q. 1. 

q-^rfd wr-rr ! 

arnr^r^ ^ II 

Even a single individual may conclude a donation, mortgage, or 
sale of immoveable property, during a season of distress, for the sake 
of the family, and especially for pious purposes. 

(Colebrooke, Mit. 2o7). 

It EM ARK. 

The last passage is intended as an answer to the last of the series 
of questions proposed. 


Question 16.—-Are all the sons of a man equally 
entitled to inherit the immoveable property acquired by their 
father ? and can they, after their father’s death, divide such 
property ? ' 

Answer. —All the sons of a man are equally entitled 
to inherit their father’s immoveable property, and they 
• may divide it after his death. 

Poona, November 5th, 1851. * 

Authorities. 

1. Mit. Vyav. / 47 p. 2 l. 13. 

See Chapter II., Sec. 1, Q. 14. 

2. Vyav. May. p. 90 l. 2. 






Question 17.— A died, leaving B, a son,— C ; the son of 
another son D, and E, the widow of a third son F. How 
should the real property of A be divided among these three ? 

Answer. —The property should be divided equally 
between B and C. E is entitled to a maintenance only. 

Surat, September 1 6th, 1846. 


Authorities. 

1. Vyav. May. p. 94 1. 1. 

zm R?rrtr€inTr# *«rrgr <T*ir 1 
fT7 : ft u 

In wealth acquired by the grandfather, whether it consists of 
moveables or immoveables, the equal participation ot lather and 
son is ordained* 

* (Borradaile, p. 57). 

2. Vyav. May. p, 136 1*4. 

See Chapter I., Sec. 2, Q. 4. 


Question 18.— A man and his son were united in 
interests. The son died, and the question is, who should be 
considered his heir ? There are his lather, mother, brother, 
wife, and son. 

A ns iFF.u . —- A11 have equal, right to the deceased s pio- 
perty. The ornaments which might have been given to the 
wife of the deceased must, however, be considered her 
exclusive property. 

* ."; : V \ . 

Authorities. 

1. Mit. Vyav. /. 55 p. 2 IA. 

2. Vyav. May. p.54 /. 4. 

3. Mann IX. 185. 

See Chapter 11., Sec. 1, Q. 1. 
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Question 19.—A man had two sons. The father 
divided his property between them, and reserved a portion 
for himself. He had afterwards a third son born to him. 
The father subsequently died. The question is, what 
portion of the property should be given to the third son ? 

Answer. —It appears that when the father was alive 
lie divided his property between his sons, and reserved a 
portion for himself. The father may have acquired some 
more property after the division took place. All the 
property which may thus have come into the possession of 
the father belongs to the son born after the division. The 
sons who separated cannot claim any portion of this 
property. The son born after the division will be en¬ 
titled to it, and will be also liable for such debts of the 
father as he may have contracted since the separation of his 
two sons. 

Poona , August 20th, 1857. 


Authorities. 

1. Vyav. May. p. 99 1.4. 

See Authority 2. 

2. * Mit. Vyav. f. 50 p. 2 1.6. 

ftirrmssrnreT f^far?rr^f*irPT I 
* MR? sqTWW n 

A son born after a division shall alone take the paternal wealth. 
I'he term ‘ paternal ’ must be here interpreted ‘ appertaining to both 
father and mother.’ 

(Colebrooke, Mit. p. 281). 


5 HL 
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CHAPTER II. 

SECTION 2,—ADOPTED SON. 

Question 1. —A person adopted his sister’s son’s son, 
but became afterwards displeased with him. He made 
a will bequeathing his property to his adopted son and 
several brothers. Can he distribute his property in this 
manner? and is an adopted son liable to his natural 
father’s debt? 

Answer— No. A man has no right to distribute his 
property in the manner described in the question, when 
he has a legal heir in his adopted son. A son given in 
adoption is not responsible for the debt of his natural 
father. 

Sudder Adawlut, May 25th, 1824. 

Authority not quoted. 


Authorities. 

L* Dattakamim&ms&, p. 36 1. 10. 

See Chapter II., Sec. 2, Q. 3. 

2.* Manu IX. 142. 

qnrf^ rf^r \ 

A given son must never claim the family and estate of his 
natural father; the funeral cake follows the family and estate; but 
of him, who has given away his son, the funeral oblation is extinct. 

(Sir W. Jones). 

Remark. 

The adopted son is not obliged to pay his natural father’s debts, 
because, in the eye of the law, he stands no longer in the relation 
of a son to him. 



Question 2.—Can a man set aside an adoption duly 
solemnized ? 

Answer. —It cannot be set aside without sufficient 
grounds. 

Poona, October 0.7th, 1854. 

Authority is not quoted. 


Authority. 

* Datt. Mim. p. 36 10. 

See Chapter II., Sec. 2, Q. 3. 

Remark. 

“ Without sufficient grounds, ” i.e. unless the son shows such 
physical or moral defects, as would make the rules of disinheritance 
applicable. 


Question 3.—A man adopted a son. The adoptive 
father afterwards died leaving a widow. The adopted son 
wishes to have possession of the whole property of his 
adoptive father. What is the law on the point ? 

Answer. —The widow of the adoptive father should in 
the above case be allowed a portion of the property, which, 
together with her “Stridhana,” will make up a share 
equal to that which the adoptive son receives. 

Sudder Adawlut, June 05th, 1827. 


Authorities. 

1. Vyav. May. p. 94 1 8. 

See Chapter II., Sec. 1, Q. 13- 

2. Mit. Vyav. /. 51 p. 1 1-7- 

See Chapter II., Sec. 1, Q. 2. 

3. * Datt. Mim. p. 36 1 10. 

aOT-sanrpi 

»j§b m : ’rer g *F<spr s i 
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Therefore Mant}fays, “an adopted son, who possesses all the 
qualities (requisite for an heir), inherits (his adoptive father’s estate), 
though he may have been adopted from another family (gens).” 

Remarks. 

1. The adopted son inherits his adoptive father’s property, 

2. The passage quoted by the Shastri, under Authority 2, 
prescribes that the mother receive a son’s share, if after the father’s 
death the sons divide the estate. Where no division takes place, 
the mother receives a suitable maintenance only. 


Question 4.—Can a woman, having an adopted son, 
let her land by the contract called “ Sarkat ” * without his 
consent ? 

Answer. —When a son is adopted he becomes the 
owner of the property of his father. A woman therefore 
has no right to let her land by the contract called “ Sarkat ” 
without his consent. Any contract entered into before the 
adoption of an heir will, however, be valid. 

Poona , June 20th, 1845. 

Authority not cjuoted. 

Authority. 

* Datt. Mim. p. 36 /. 10. 

See Chapter II., Sec. 2, Q. 3. 

Remark. 

It must be presumed, that the land, though called “ the widow’s,” 
belonged originally to the husband. 


Question 5.—The holder of an Inam granted for the 
support of a temple, died, leaving an adopted son. The son 


■ * “ Partnership,” a letting on terms of a division of the produce. 
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and the widow of the holder disagreed and separated. The 
question therefore is whether the Inam should in future be 
entered in the name of the adopted son or of the widow ? 

Answer. —The Inam should be entered in the name of 
the adopted son. 

Ahmednuggur, October 1 6 th, 1851. 

Authorities. 

1. Datt. Mim. p. 1 /• 3 and 11. 

2. Vyav. May. p. 104 1.7. 

3. Vyav. May. p. 105 l. 6. 

4. Vyav. May. p. 107 l. 6. 

5. Vyav. May. p. 102 l. 4. 

6. Vyav. May. p. 110 l. 6. 

7. Vyav. May. p. 108 l. 3. 

8 * Datt. Mim. p. 36 1. 10. 

See Chapter II., Sect. 2, Q. 3. 


Question 6.—A deceased man has left a daughter and 
an adopted son. Which of these has a right to inherit the 
property belonging to the deceased ? 

Answer.— The daughter is entitled to one-eighth of 
the property. The expenses of her marriage should be 
defrayed from this share and the rest of the share made 
over to her. The adopted son should receive the remain¬ 
ing seven-eighths of the property. 

Ahmednuggur, March 14 th, 1856. 


Authorities. 

1. Vyav. May./>.102 /. 4. 

2. Vyav. May. p. 110 1-6. 

3. Mit. Vyav./. 51 p. 11. 19. 

See Chapter I., Sec. 2, Q. 17. 

4. * Datt. Mim. p. 36 l. 10. 

See Chapter II., Sec. 2, Q.3. 
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Question 7.—A Brahman widow has adopted a son; 
should he or she have the management of her property 
during her life time ? 

Answer. —The adoptive mother’s Stridhana should re¬ 
main in her possession. The adopted son should make a 
suitable provision for the support of his mother, and the 
mother should remain under the control of her son, who 
should have the management of all the moveable and 
immoveable property. 

Ahmednuggur, October 17 th, 1845. 


Authority not quoted. 


Authority. 


* Datt. Mini, p.36 710. 

See Chapter II., Sec. 2, Q. 3. 


Question 8.—A woman after the death of her husband 
adopted a son. Can he claim the property of his (adoptive) 
father during the life time of his mother ? 

Answer. —Yes, he can claim his father’s property, but 
not that of his mother. 

Poona, November 1st, 1852. 


Authorities. 


]. Mit. Vyav./. 54. p. 2 1. 15. 

2. # Datt. Mim. p• 36 l . 10. 

See Chapter II., Sec. 2, Q.3. 


Question 9.—A woman adopted a son, and agreed 
to put him in possession of his property. The woman 
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afterwards refused to act up to her agreement. Can the 
adopted son sue his adoptive mother for the possession of 
the property ? 

Answer .—The adoptive mother can be sued on the 
agreement, but she can still claim a maintenance. 

Poona, November 5th, 1852. 


Authorities. 

]. Viram. /. 121 p. 1 /. 10. 

2. Viram. f. 121 p. 2 1. 14. 

3. * Datt. Mim. p- 36 1. 10. 

See Chapter II., Sec- 2, Q. 3. 


Question 10.—Can an adopted son of a woman claim 
the property in her possession ? A part of the property 
was acquired by her and the rest by her husband. 

Answer .—The portion of the property which was ac¬ 
quired by the woman is her “ Stridhana,” of which she 
alone is the owner. The adopted son can claim a half of 
the property belonging to her husband. The other half must 
be left with the widow. She is at liberty to enjoy the 
proceeds of the immoveable property, but not to mortgage 
or dispose of it. 

Rutnagherry, February 20th, 1854. 

Authorities. 

1. Mit. Vyav./.51 p.l Z.7. 

2. Mit. Vyav. /. 60 p. 2 1. 16. 

3. Mit. Vyav./.61 p.\ l. 10. 

4. Mit. Vyav. /.61 p .2 1.3. 

5. Mit. Vyav. /. 60 p. 2 l. 16. 
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^rf^f^rsr ^ *#Nr 'rR-sF^rir it 
wr^rsrs^r (T^^^ftm»wR'?r?'rRrwjrrTr5‘cr^w : lf^qf 

(Yajnavalkya). “ Wliat was given to a woman by the father, 
the mother, the husband, or a brother, or received by her at the 
nuptial fires, or presented to her on her husband’s marriage to 
another wife, or also any other (^TRT) (separate acquisition) is deno¬ 
minated a woman’s property.”.(VijnanesVara). 

And also property which she may have acquired by inheritance, 
purchase, partition, seizure, or finding, are denominated by Manu 
and the rest, ‘ woman’s property.’* 

(Colebrooke, Inh. p. 364 f. ) 

Remark. 

The adopted son takes the whole of his adoptive father’s pro¬ 
perty. 

See Chapter II., Sec. 2, Q.3. 


Question 11.—A woman has adopted a son. She is 
possessed of some moveable and immoveable property. Is 
. she or her adopted son the owner of the property ? 

Answer. —When a son is adopted by a widow, he be¬ 
comes the owner of her husband’s property. If he should 
happen to be a minor, the property should be taken care of 
by the widow, who is the owner of her “ Stridhana” only. 

Ahmednuggur, August 18th, 1849. 

_ .. ___k__ 

* Note. —According to the text given above, the translation of this part of 
Vijf&nesVara’s comment would more accurately run thus: “(and) on account of 
the word * &dya,’ = ‘ and the like 5 (which occurs in Yajnavalkya’s text), property 
which she may have acquired by inheritance,.all this is de¬ 

nominated by Manu and the rest, woman’s property,” as the remark is intended 
to explain Yfijuavalkya’s words, “ or also any other.” 








Authorities. 


1. Datt. Mim. /. 1 p. 1 /. 3 and 11 * 

2. Vyav. May. p. 102 /. 10. 

3. Vyav. May. p. 110 1.6. 

4. Vyav. May. p. 104 l. 7. 

5. Vyav. May. p. 105 A 6. 

6. Vyav. May. p. 107 l 6. 

7. Vyav. May. p. 103 /. 7. 

8. # Datt. Mini. p. 36 l 10. 

See Chapter II., Sec. 2, Q. 3. 
9 * Manu IX. 27. 

See Chapter IL, Sec. 1, Q. 1. 


Question 12.—A widow of the MaMr caste adopted a 
son of her sister. He succeeded to the Watan of his adoptive 
father. His cousin has sued him for the recovery of the 
property. How should this case be decided ? 

Answer. —The sister’s son adopted by the widow is 
legally entitled to the Watan of his adoptive father. The 
cousin therefore cannot disturb his possession. 

Almednuggur, April 1 2th, 1856. 

Authority not quoted. 


Authority. 

* Datt. Mira. p. 36 1 10. 

See Chapter II., Sec. 2, Q. 3. 


Question 13.—A person having lost his first adopted 
son adopted another, and the wife of the deceased adopted 
one also. How will the two adopted sons share the family 
property ? 

Answer .— Equally. 

Tannah, June 12 th, 1858. 

6 HL 
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Authorities. 

1. Mit. Vyav. /. 50 p.\ 1.7. 

See Chapter II., Sec. 4, Q. 2. 

2. Mit. Vyav. /. 50 ]>• 2 l. 3. 

Remark. 

The adoption by the wife, either before or after her husband’s 
death, would be invalid during the life of the son adopted by her 
husband. 

(Strange, E. H. L. p. 78 and Note a.) 


Question 14.—A man adopted a son, but afterwards he 
had a son born to him. He separated from his adopted 
son, giving him a share of his property. The man 
and his son subsequently died. The widow of the son 
married another husband. The adopted son, and a “ Pat ” 
widow of the adoptive father, are the only persons who 
claim to be the heirs of the adoptive father. Which of 
these is the heir ? 

Answer. —The adopted son. 

Dhcmuar, January 13 th, 1859. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

2. * Viram. /. 193 p. 1 l. 1. 

See Chapter II., Sec. 6a, Q. 14. 

3. # Datt. Mun. p. 36 l. 10. 

See Chapter II., Sec. 2, Q. 3. 


Question 15.—A man first adopted a son, and afterwards 
he had a son born to him. How will they share the man’s 
property ? 
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Answer. —The adopted son is entitled to one-fourth of 
the share of the son. 

Dharwar, September 1 Oth, 1847. 


Authority. 

Vyav. May. p. 108 1.2. 

rrfvr&tr irffT^fr *Trfsf?r i 

“ When a son has been adopted, if a legitimate son be afterwards 
bom, the given son shares a fourth part.” 

(Borradaile, p. 72.) 


Question 16.—If a son is born to a man after he has 
adopted one, what portion of his property should be given 
to the adopted son ? 

Answer. —The property should be divided into 5 shares, 
one share should be given to the adopted, and four to the 
begotten son. 

Sudder Adawlut, July 2nd, 1858. 


Authorities. 

1. Datt. Mim. f. 21 p. 2 l. 1. 

2. * Vyav. May. p. 108 l. 2. 

See Chapter II., Sec. 2, Q. 15. 


Question 17. A Patil adopted a son, afterwards a son 
was born to him by a wife who had been married before 
he married her. Which of these will be his heir ? If after 
he had adopted a son, a son was born to him by his wife 
who was a virgin when he married her, which of the two 
sons will be his heir ? 
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Answer.— The son of her who was a virgin when the 
Patil married her, has a greater right, than the adopted 
son, and the adopted son a greater right than he who 
was born of a twice married mother. 

Dharwar , December 3rd, 1858. 


Authorities. 

1. Mit. Vyav. f- 53 p- 2 /. 6. 

2- # Vyav. May. p. 108 l. 2. 

See Chapter II., Sec. 2, Q. 15. 

3. # Mit. Vyav. f. f)5. p . 1 All. 

See Chapter II., Sec. 3, Q. 1. 

Remarks. 

1. If the son bom after adoption was born from a Pataka-wife 
he would (being under the Hindu Law considered illegitimate), 
according to Authority 3, receive one-third of the property. 

But see also Chapter II., Sec. 3. 

2. If a legitimate son be born after the adoption has taken 
place, the adopted son receives only a fourth of the deceased’s 
estate. 

The Shastri’s answer assumes a contest amongst three sons : the 
question implies the existence of only two. 


Question 18.— A, an Agarvali, had no children ; but 
lie brought up one B as his foster son. A’s mistress had 
a son C, before she was kept by A, and C accompanied his 
mother when she went to live in A’s house, and took A’s 
name. On the death of A, will B or C succeed to his 
property ? 

Answer. —A’s foster son, B, will be his heir. C, the 
son of his mistress will not be his heir merely because 
he went with his mother to live in A’s house. 

Ahnednuggur, September 30 th, 1846’. 

Authority not quoted. 




45 


Authorities. 

1. # Datt. Mini. p. 36 /. 10. 

See Chapter II., See. 2, Q. 3. 

2. # Vyav. May. p .102 l. 2. 

Srrsprsrr mong-snr: aR#r ar*nf: l 

Here we must remark that with the exception of the son given 
(all other), secondary sons are set aside in the Kali (or present age). 

(Borradaile, p. 66.) 

Remark. 

B will inherit only if he was formally adopted. 


Question 19.—A Roll, A, had nephews, but they were 
separated from him. He had no son of his own, but he 
brought up B, the son of a relation by a kept woman, 
either as a foster child, or as his adopted son (it is not 
known which). On the death of A, will his property pass 
to B, or to his nephews ? 

Answer. —If B was adopted by A, he will be his heir. 
If B was not adopted, but only brought up as a foster 
child by A, then his nephews, though separated from him, 
will inherit his property in preference to B. 

Amednuggur, February 21st, 1846. 

Authority not quoted. 


Authorities. 

1. * Datt. Man. p. 36 1. 10. 

See Chapter II., Sec. 2, Q. 3. 

2. * Vyav. May. p. 102 1.2. 

See Chapter II., Sec. 2, Q. 17. 
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Question 20. A, a S'udra, died, leaving first and 
second cousins, and also a boy B, whom he had either 
brought up as a foster child, or else bought. A, previous 
to his death, bequeathed a portion of his property to B. 
Is B entitled to claim any further share of the property 
besides that expressly bequeathed to him, and if so, how 
should the rest of the property be divided between B and 
A ’s cousins ? 

Answer. If B was adopted by A with all the forms 
required by the S'astras, then he will succeed to the whole 
of the property left by his adoptive father. If he has not 
been so adopted, he can claim only so much property as 
may have been expressly assigned to him by the deceased 
A, and the rest of A’s property will pass to his blood 
relations. 

Ahmednuggur, January Mill, 1848. 


Authorities. 

1. Vyav. May. p. 102 l. 2. 

See Chapter II., Sec. 2, Q. 17. 

2. Mit. Vyav. /. 54 p. 1 1.3 and 13. 

3. Mit. Vyav. /. 53 p. 2 l. 6. 

4. Mit. Vyav. / 54 p .2 M3. 

5. Mit. Vyav. /. 51 p. 1 l. 3. 

6. Mit. Vyav. f. 50 p. 1 1. 1. 

7. Vyav. May. p. 159 1.2. 

8. Vyav. May. p. 142 l. 8. 

9. Vyav. May. p. 7 l. 8. 

10. Datt. Mim. p.36 MO. 

See Chapter II., Sec. 2, Q. 3. 
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CHAPTER II. 

SECTION 3—ILLEGITIMATE SON. 

Question 1 . —Can a son of a S'udra’s female slave be 
his heir ? 

Answer. —The son of a female slave is the heir of a 
S'udra. 

Ahmednuggur, September 30 th, 1846. 


Authority. 


* Mit. Vyav./. 55 ^.1 /. 11. 


sTnrrpT err^rf ttitt sawiffarsf* I 
FTTfr jraV u 

ST?*r# 1 


Even a son begotten by a S'udra on a female slave may take a 
share by the father’s choice. But if the father be dead, the bre¬ 
thren should make him partaker of a moiety of a share: and one 
who has no brothers, may inherit the whole property, in default of 
a daughter’s son. 


(Colebrooke, Mit. p. 322.) 


Question 2.—Can an illegitimate son of a Brahman 
claim a share from his legitimate brother ? 

Answer. —No: he cannot have any share. He can only 
claim that which his father may have expressly given to 
him. 


Ahmednuggur, February 1 5th, 1851. 







Authorities. 


1. Yyav. May. p. 99 L 1. 

See Authority 3. 

2. Vyav. May. p- 98 L 4. 

3. Mit. Vyav. /. 55 p. 1 Z. 15. 

w rtmffarr zim 

A 5T^T ?T?T4f 

From the mention of a Sudra in this place (it follows that), the 
son begotten by a man of a regenerate tribe on a female slave does 
not obtain a share, even by the father’s choice, nor the whole 
estate after his demise.* 

(Colebrooke, Mit. p. 323.) 


Question 3.—A Marwadi has a son by a woman 
either kept or purchased as a slave. Can the woman or 
the son be his heir ? 

Answer. —If the Marwadi is a S'udra, his illegitimate 
son will be his heir. If he is not a S'udra, and if he has 
not made a gift of his property to any one, the Sirkar 
should take his property after paying for his funeral rites 
and the maintenance of the woman. If the deceased has 
made a gift of his property to either the son or the woman, 
it should be made over to her or him. 

Ahmednuggur, February 23rd, 1847 . 


Authorities. 

1. Mit. Vyav. f.55 p. 1 i ll. 

See Chapter II., Sec. 3, Q. I. 

2. Mit. Vyav./. 57 p. 1 1.5. 


* According to the Sanscrit text as given above, the translation “ nor the 
whole estate after his demise” is not correct. It ought to be “nor half a 
share, much less the whole.” 
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*T3Tpr sprairtRsfforJr II 

^RTFq^ nsmrfa' II 

aimw «rrfsFT2®4 H 

It is said by K&tyayana that heirless property goes to the 
king, deducting, however, a subsistence for the females,* as well 
as the funeral charges, but the goods belonging to a venerable 
priest, let him bestow on venerable priests.” 

(Colebrooke, Mit. p. 335.) 

3. Vyav. May. p. 236 l. 6. 

4. Vyav. May. p. 98 L 6. 

5. Manu IX. 155. 


Question 4.—When, a deceased Purdeshi 1 lias no 
nearer heir than a son of his kept woman, can such a person 
be his heir ? 

Answer. —Yes. 

Poona, August 17 th, 1847. 

Authority not quoted. 

Authority. 

* Mit. Vyav./, 55 p. 1 All. 

See Chapter II., Sec. 3, Q. 1. 

Remark. 

“ Yes,” if the son is his own also, and if deceased belonged to the 
S udra caste. 


Question 5.—A person permitted his illegitimate son 
to live in one of his houses. This person and his descend¬ 
ants occupied the house for several years. They repaired, 
improved, and divided it among themselves. Can the 

* Note. —According to Vijntoes’vara, “ females” here means “concubines ” 
(avaruddM). 

t "Purdeshi,” Parades’! (lit. foreigner) is used in the Dekhan to denote 
any Hindu who has immigrated from some other part of India, especially 
from Hindustan, whatever his caste may be. 

7 Ht 








house be claimed by the legitimate heirs of the original 

owner, and how many years’ possession constitutes a pre¬ 
scriptive title ? 

Answer. A man of the S'udra caste having legitimate 
and illegitimate sons, can transfer his real or personal pro¬ 
pel ty to the latter. The legitimate heirs cannot cancel 
such a transfer. The period necessary to constitute a pre¬ 
scriptive title is not fixed in the S'astras. 

A hmeclnuggur, May 26th, 1847. 


Authorities. 

!• Mit. Vyav. /. 55 p. 11. 11. 

See Chapter II., Sec. 3, Q. ], 

2. Mit. Vyav. /. 55 ] /. 3. 

3. Vyav. May. p. 83 l. 3. 

4. Vyav, May. p. 89 1 2. 

5. Mit. Vyav. /. 11 p. 2 l. II and /. 12 p. 2 /. 14. 

^r§Tfqrr3-5Tfqrgrrr^# l 

irw ir^trRrcr zsntftey n 

JJ? >R 3T : | a^r : I JRIRT 

wlni^i'q-fTr i gTRifficT i 3 srft 1 1 

33^ l l Rdferrlrqy 

3-qi?rJI?q^^£rrriop?rrTJTr<iIR R JFTT TRTcqr^qrcT I 

i m(k imft R^Te'iWRqRirfrfqiTn? 

sat *ftro my m? 

g-fr MTcTM: qjfcr =T RPR I. 

\'m^ I qfa qror OTMiRcrcfa rfwcr ii 

“ If land he occupied by a stranger before the eyes (of the owner) 
and without remonstrance (on his part) for twenty years, (the’ 
owner) loses (his title to) it; (the ownership of) chattels (is lost 
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under the same conditions) after ten years-”* He who sees a field 
occupied by another person, a stranger, and does not forbid 
him to do so by saying:—“ This land belongs to me, you must 
not occupy it,” loses his title to that land on account of his hot 
remonstrating, after it has been occupied (by the stranger) for 
twenty (that is twenty continuous) years* But chattels, such as 
elephants and horses, are lost after ten years. Is not this improper ? 
For ownership is not lost by non-remonstrance, since it is 
known, that neither in common life nor in the institutes of law, 
is acquiescence like gift, sale, and the rest, a ground of cessation 
of ownership. Nor does ownership arise from an occupancy 
for twenty years, because occupancy is not a proof of ownership 
and because (even if it w ere so) a proof does not create the thing to 
be proved, and because (occupancy) is not mentioned amongst the 
causes which confer proprietary rights, (namely) inheritance, 
purchase, and the rest. For in the following (passage), “ Proprie¬ 
tary rights (arise out of acquisition) by inheritance, purchase, 
partition, seizure, or finding; in the case of a Brahman, another 
(kind of property) is that which is received as a present; in- the 
case of a Kshatriya, booty; in the case of a Vais’ya and S'tidra, 
(that which is) gained by service,” Gautama mentions eight causes 

producing ownership, (but) not occupancy.^.. 

Therefore it is certain that according to the (above quoted) passage 
(of Yfijnavalkya), the owner cannot recover after twenty years 
the (value of the) produce which (in the mean time) had been used 
(by the stranger) on account of the negligence, which was his 
own fault. Thereby is (the second part of the verse), viz. “ the 
ownership of chattels, &c.,” likewise explained. 

Remarks. 

1 * A S'udra cannot transfer his entire property to his illegiti¬ 
mate children, if he has legitimate sons. He can only give equal 
portions to the legitimate and illegitimate heirs. 

2. If the house which the illegitimate son had received was not 
more than a portion equal to the share of a legitimate son, the 


* Y&jfiavalkya, II., 24. 

t The additional arguments and the reasons for proposing the new explana¬ 
tion have been left out. The whole passage is translated by Macnaghten, Mit. 

p. 202. 
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latter cannot recover it. If it was more, lie would be able to 
recover it, but be obliged to give to the illegitimate son one-third 
of a son’s share. 

3. According to the Mitakshara, proprietary rights cannot be 
acquired by mere occupancy, however long it may last, and though 
the owner may not remonstrate. But see now Act XIV. of 1859. 


Question 6.—Is a cousin who performed the funeral 
ceremonies of his deceased relative, or a kept woman’s son, 
who is a minor under the guardianship of his sister, his 
heir ? 

Answer. —As the deceased was separate from his rela¬ 
tives, and as he was of the S'udra caste, his illegitimate son 
will be his heir. But as the illegitimate son is a minor 
under the protection of his sister, she may have the charge 
of the property on his behalf. 

Nuggur , November Is*, 1845. 

Authority not quoted. 


Authority. 

!•* Mit. Vyav./. 55 p. 1 /. 11. 

See Chapter II., Sec. 3, Q. 1. 


Question 7.—A man of the Mali caste left a son by 
a kept woman, and this son claims a share in certain land 
which is in possession of the deceased’s nephew. Is the 
claim of the illegitimate son valid ? 

Answer— As it appears that the man lived separate 
from his brothers, and that his share is in the possession 
of his nephew, the illegitimate son can claim it. 

Nuggur, September 12 th, 1845. 

Authority not quoted. 






Authority. 


* Mit. Vyav./. 55 pA /.ll. 

See Chapter II., Sec. 3, Q. 1. 


Question 8.—A Mohatftr-widow of a man of the Mali 
caste, sued his kept woman for a house belonging to her 
husband. The widow, while her husband was alive, lived 
separately from him for about 12 years. During all this 
time she was supported by her own labour. It is not said 
that her character was bad. The man has two sons by the 
kept woman. Can the claim of the widow be allowed ? 

Answer. —The man’s sons by the kept woman are his 
heirs. They should inherit the whole property, and grant 
a suitable maintenance to the widow. 

Ahmcdnuggur, March 13 tk, 1848. 

Authority not quoted. 

Authority. 

* Mit. Vyav./.55 p. 1 All. 

See Chapter II., Sec. 3, Q. 1. 

Remark. 

A Mohatur-widow is a widow who had been married twice. 


Question 9.—A man of the S'udra caste had two sons, 
.one legitimate and the other illegitimate. The former died, 
leaving a widow. The deceased had a house, and the 
question is, who shall inherit it ? 

Answer. —The daughter-in-law has a right to a main¬ 
tenance only. The illegitimate son will inherit the property 
of his father. 

Ahmednuggur, October 30th, 1856. 





AUTHORITIES. 

1. Mit. Vyav. /. 55 p. 1 A ll. 

See Chapter II., Sec. 3, Q. 1. 

2. Mit. Vyav./. 12 p.\ A 16. 

3. Mit. Achara f \2 p.\ A 4. 

4* Vyav. May. p. 134 A 6. 

6 ■* Vyav. May. p. 136 A 4. 

See Chapter I-, Sec. 2, Q. 14. 


Quhstion' 10.—A S'udra, A, who was possessed of an 
open piece of ground suited for building purposes, died, 
leaving two sons. One of these, B, was a legitimate son, 
and the other, C, was either an illegitimate son or else his 
foster son. On the death of A, will the piece of ground 
belong to B alone, or will it belong to Cl If C is entitled 
to a share of it, to what share is he entitled ? 

Answsji. —In the S'udra caste both legitimate and 
illegitimate sons succeed to their father’s immoveable pro¬ 
perty. Their father may divide it according to his pleasure, 
and assign what share he pleases to a foster son. If the pro¬ 
perty has to be divided after the death of the father, then, 
according to the S'astras, the illegitimate will be entitled to 
one-third, and the legitimate son to two-thirds of the whole 
property left by the father. 

Ahmednvggur, March lAth, 1855. 

Authority. 

Mit. Vyav./. 55 p. 1 All. 

See Chapter II., Sec. 3, Q. 1. 

Remarks. 

1. The father may give an equal share to his illegitimate son if 
he likes. He could not give the bastard a greater portion than 
the other. 

2. If C is a “ foster son,” and has not been formally adopted, 
he receives nothing. 



Question 11.— A, a Tailor, died, leaving a legitimate 
son, B, and an illegitimate son, C. Are B and C entitled 
to equal shares of the moveable property and of the Watan 
of A, or can C claim no share at all ? On the death of B 
will C be the heir to the Watan, or will it pass to the dis¬ 
tant relatives of A ? Is B competent to will away on his 
death-bed the Watan to distant members of his family, to 
the prejudice of C ? 

Answer .— B is entitled to three-fourths of the property 
of A, and C to one-fourth. If B die, leaving neither a 
widow, nor a son, nor a daughter, his Watan and other 
property will pass to C. If B and C have separated, then 
B is competent to transfer his property to his other i*ela- 
tions, instead of to G. 

Ahmcdnuggur, December 13 th, 1847. 


Authorities. 

1. Vyav. May. ])• 83 /• 3. 

2. Vyav. May. p. 99 /. 1. 

See Authority 4. 

3. Vyav. May. p. 196 l- 4. 

4. * Mit. Vyav. f. 55 p. 1 /. 11. 

See Chapter II., Sec. 3, Q. 1. 

5. Mit. Vyav. /. 68 p. 2 /. 16. 

Pioperty, except a wife and a son, may be given without preju¬ 
dice to (the interest of) the family. But the whole estate may not 
be given if there is living issue, nor that which has been promised 
to anybody. 

Remark. 

According to the Remark to Q. 5, and the Answer to Q. 10, 
the illegitimate son would be entitled to one-third of the whole 
estate. It is, however,possible to interpret the expression “half a 
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share,” which Yajnavalkya uses in the passage bearing on this 
point (Authority 4), in the sense also which lias been given to it 
in the answer to Q. 10. For Vijnfines’vara, when discussing the 
allotment of a “ fourth of a share” to a daughter, of a person 
leaving sons, states, that the property is to be divided first mto as 
many shares as there are daughters and sons. Then each daughter 
is to receive a fourth of such a share, and lastly, the rest is again 
to be divided equally amongst the brothers. See (Colebrooke, 
Inh. p. 287). If the same principle is followed in regard to the 
“half share” of an illegitimate son, he will, in case there is only 
one legitimate son living, receive a fourth of the whole estate. Ihe 
same difficulty presents itself also in regard to the fourth share of 
an adopted son. See Chapter II., Sec. 2, Q. 15 and 17. 


Question 12.—A man of the S , udra caste died, leaving 
a widow and her son, and a kept woman and her son. The 
widow and the legitimate son of the man afterwards died, 
and the question is, whether the property of the deceased 
should be taken by a separated legitimate member of his 
family, or by the illegitimate son 1 

Answer. —A woman who has not been married by the 
“ Lagna ” or “ Pata ” ceremony, but is kept by a man as 
a concubine from her childhood, is called a “ Dasi, and a 
son of a “ Dasi” can inherit the property of his father 
when there is no legal widow, son, daughter, or daughter s 
son. In the present case, the illegitimate son appears to 
be the nearest heir of the deceased. The separated legiti¬ 
mate member of his family cannot therefore claim his pro¬ 
perty. 

Poona , October 9th, 1857. 


Authority. 

1. M it. Vyav. /• 55 p. 1 Z. 11. 

See Chapter II., Sec. 3, Q. !• 
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Remark. 

The illegitimate son would inherit the whole estate of his father 
even though a widow of the latter might be living. 


Question 13.—A S'udra, who held a Patilki Watan, 
died. He had a daughter by his “ Lagna” wife, and a son 
by his kept woman. Which of these is the heir ? 

Answer. —The property of the deceased should be di¬ 
vided between the daughter and the illegitimate son, in the 
proportion of two-thirds to the daughter, and one to the son. 

Poona, September 4th, 1852. 

Authority. 

1. Mit. Vyav. /. 55 p. 1 ill. 

See Chapter II., Sec. 3, Q. 1. 


Question 14.—A Rajput brought a woman into his 
house. It is not known whether she was legally married 
to him or not, either by way of “ Lagna ” or Pata.” She 
has two sons and a daughter. The Rajput and she 
quarrelled; the consequence of which was that she was 
allowed to live separately from him, he continuing to 
support her. He subsequently brought another woman 
into his house. It cannot be ascertained whether this 
woman either was married to him or not. He had three 
sons and a daughter by this woman. Some people say 
that up to the time of his death, he expressed his will that 
the property should be given to one of the sons of the first 
woman, but the others affirm that his last wish was to give 
the whole property to all the sons of the second woman. 
Who should be considered the heir in such a case ? 

Answer .—Two slave women of the S'udra caste have 
equal rights, and when both of them have sons, the 

8 HL 
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property should be equally divided among the sons and 
mothers. If the woman first kept by the deceased was, 
together with her sons, dismissed by him owing to sus¬ 
picion regarding her character, she cannot claim any share 
of the property. Tire second woman and her sons should 
be treated as heirs. 

Ahmednuggur, February 21st, 1847. 


Authorities. 

1. Mit. Vyav./. 55 p. 1 Ml* 

1 See Chapter II., Sec. 3, Q. 1. 

2. Mit. Vyav. /. 5 p. 1 /. 5. 

3. Mit. Vyav. /. 51 p. 1 l- 3 and 7. 

4. * Viramitrodaya /• 172 p. 2 l. 13. 

srfafsnin f f^rr "M? jsr I 

fsplspisr fiRf n 

But when the father divides his estate during his life-time, he 
ought not to give a greater share to one of his sons, nor should he 
disinherit any one of them without sufficient reason. 

Remarks. 

1. The two kept women themselves have no right to inherit 
from the deceased, but can only claim maintenance. See Q. 4. 

2. Their sons inherit equally after the father’s death, but only 
in case he was a S'udra. See Q- 1 and 2. 

3. There is no passage in the law books which proves that a 
concubine’s sons lose their rights on account of their mother having 
connexion with other men than their father after their birth. 

4. In case the deceased was a S'udra, he had no right so to 
bestow his property as to exclude any of his sons from the inherit¬ 
ance, if they were not disabled to inherit by “ physical or moral 
defects.” 

Authority 4. See also Chapter VI. 


Question 15 — A S'udra has a grandson, the son of 
his legitimate son. He has also an illegitimate son. The 
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S'udra, when he was alive, bestowed a house and some 
other property on the illegitimate son. Should this be 
considered a legal gift 1 

Answer. —A father may allow his illegitimate son a 
share equal to that which he assigns to his legitimate son. 
If the partition takes place after the father’s death, the 
illegitimate son can claim only one-half of that which the 
legitimate son receives. This is the established rule of the 
S'astra. The illegitimate son therefore should be allowed 
to enjoy whatever his father may have bestowed upon him. 

Khandesh, September 2Ath, 1852. 


Authority. 

Mit. Vyav. /. 55 p. 1 1. 11. 

See Chapter II., Sec. 3, Q. 1. 

Remark. 

The gift will, however, be valid only if the illegitimate son has 
not received more than the legitimate son’s child. 


Question 16.—A Patil adopted a son. Afterwards a son 
was born to him by a wife who had been married before he 
married her. Which of these will be his heir ? If after 
he have adopted a son, a son was born to him by his wifo 
who was a virgin when he married her, which of the two 
sons will be his heir ? 

Answer. —The son of her who was a virgin when the 
Patil married her, has a greater right than the adopted 
son, and the adopted son a greater right than he who was 
born of a twice married mother. 


Dharwar, December 3rd , 1858. 
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Authorities. 

1. Mit. Vyav. f. 63 p. 2 l. 6. 

2* Mit. Vyav. /. 55 p. 1 Z. 11. 

See Chapter II., Sec. 3, Q. 1. 

3* Vyav. May. p. 112 12. 

From this text of Vasishtha: When a son has been adopted, if a 
legitimate son be afterwards bom, the given son takes a fourth part 
(of a share). 

(Borradaile, p. 76). 

Remarks. 

1. If the deceased was a S'udra, his son begotten on a Punarbhu 
(twice married woman) will, according to the Hindu Law, inherit 
one-half of a son’s share, . (see Authority 2 ), since a second mar¬ 
riage is null, and the offspring consequently illegitimate. 

2. By Act XV. 1856, the son of a P unarbhu is legitimized. 

3. If legitimate sons are born to a man after he has adopted a 
son, the adopted son inherits a fourth of a son’s share on the demise 
of the father. (Authority 3.) 


Question 17.—A deceased person lias some relations 
who are separate in interest. He has also a daughter by 
his “Lagna” wife, and a son by his “Pata” wife. Who will 
be the heir of the deceased ? 

Answer. —The relations whose interests are separate have 
no title whatever. The daughter and the son should be 
allowed equal shares of the property. 

Dharwar, 1846. 

Authority not quoted. 

■* _ 

Authority. 

* Mit. Vyav. /. 55 p- 1 l l b 

See Chapter II., Sec. 3, Q. 1. 




Remarks. 


1. According to the Hindu Law, the son of a Punarbhu (re¬ 
married widow) is illegitimate, and consequently inherits, if there 
be living legitimate issue of his father, half a share. 

2. Regarding the legalization of widow’s remarriages, see Q. 15. 


Question 18. —A man married a woman who had been 
previously married, and by her had a son. At his death, 
can the son of such a wife inherit his immoveable property ? 

Answer— If a man die leaving neither son nor daughter 
by the wife whom he married as a virgin, nor the son of 
such a daughter, the son of the previously married wife will 
succeed to his immoveable property. 

Dharwar, July 26th, 1850. 


Authority. 

1. Mit. Vyav. /. 55 p. 1 1.11. 

See Chapter II., Sec. 3, Q. 1. 

Remarks. 

1. According to the Hindu Law, the son, being illegitimate, will 
succeed only in case the deceased was a S'udra. 

2. Regarding the legalization of the marriage of a Hindu widow 
by Act. XV. 1856, see also Q. 15. 


SECTION 4. 

GRANDSON-LEGITIMATE, NATURAL, OR ADOPTED. 

Question 1. —A man’s son died, leaving a son. The 
man himself also died afterwards, leaving a widow. The 
question is, whether the widow or the grandson is the 
heir ? 





If the widow is the heir, another question is, whether 
she can dispose of the property during the lifetime of her 
grandson ? 

Answer. —A grandson has an unquestionable right to 
the property of the grandfather. This right is termed in 
law the “ Apratibaddha daya.” As there is a grandson, the 
widow cannot claim the property of her husband, and she 
has no right to sell it. 

Surat, June 5th, 1857. 

Authorities. 

1. Mit. Vyav. /. 44 p . 2 1 13. 

?r=r WtN frant* =* fqf^r 
ftrrnrsrerc ^ awtentffiW* sm* i 

The wealth of the father, or of the paternal grand-father, be¬ 
comes the property of his sons or of his grandsons, in right of their 
being his sons or grandsons: and that is an inheritance not liable 
to objection. 

(Colebrooke, Mit. p. 242.) 

2. Mit. Vyav./. 50 p. 1 l. 7. 


Question 2.—A father-in-law caused his daughter- 
in-law to adopt a son, and afterwards he died. Who should 
be considered the heir of the deceased, the adopted grand¬ 
son or the widow ? 

Answer. —The adopted grandson. 

Tannah, November 15th, 1851. 

Authorities. 

1. Mit. Vyav./. 50 p. 1 l 7. 

irnr Rfmr^rTrr i 

?r=r fqg * <r-«t firn 





63 


For the ownership of father and son is the same, in land which 
was acquired by the grandfather, or in a corrody, or in chattels 
(which belonged to him). 

(Colebrooke, Mit. p. 277.) 

2. Mit. Vyav. /. 53 p. 2 l. 6- 

3. Manuix. 141. 


SECTION 5. 

ILLEGITIMATE SON’S SON. 

Question 1 .— A man of the STidra caste has a daughter, 
a separated nephew, and a grandson, who is son of his 
illegitimate son. Which of these is the heir ? 

Answer. —The daughter will have one-half, and the 
other half should be given to the illegitimate grandson. 
The separated nephew is not entitled to any thing at all. 

Ahmednuggur, September 11th, 1849. 

Authorities. 

1. Mit. Vyav. /. 55 p. 1 1. 11. 

See Chapter II., Sec. 3, Q. 1. 

2* Mit. Vyav. /. 44 p. 2 1. 13. 

See Chapter II., Sec. 4, Q. 1. 

Remark. 

The grandson inherits the half of a share to which his father was 
entitled. 


SECTION 6. 

WIDOW. 

A. Married as a Virgin. 

Question 1 . —A man, who used to receive from Govern¬ 
ment an allowance called “ Toda Gras,” died without issue. 
He has left a widow. Should the allowance be paid 







to her as it was paid to her husband ? Can she claim 
any property in addition to the Pallu or Stridhana which 
she may have received at the time of her marriage ? 

Answer. —When the deceased man is a separated mem¬ 
ber of a family, and when he has left no children, his widow 
will be the heir to his property. If she has received any 
Stridhana or Pallu on the occasion of her marriage, it can¬ 
not be considered a part of her husband’s property. It is 
a separate and peculiar property, and its possession can 
form no obstacle to any i*ight of recei ving a share in her 
husband’s property. 

Surat, February 26th, 1848. 

Authorities. 

1. Vyav. May. p. 134 l • 4. 

See Authority 2, 

2. * Mit. Vyav. /. 55 p. 2. 1.1. 

See Chapter I., Sect. 2. Q. 4. 


Question 2. —Four brothers became separate. The 
youngest of them was a minor. The eldest brother therefore 
took charge of the minor’s share. The minor subsequently 
died, leaving a widow. Can she claim her husband’s share ? 
The minor had passed an agreement to the eldest brother 
that he (the eldest brother) should take charge of his, the 
minor’s, share, whenever he should live separate from him. 
Does this operate in any way against the right of the 
widow ? 

Answer. —The share of the minor was set apart, and his 
widow is therefore entitled to it. The minor must be con¬ 
sidered as separated, though he chose to live with his 
eldest brother. 

JDliarwar , August 28 th, 1855. 




Authorities. 

1. Vyav. May. 77 -134 /. 4. 

See Authority 2. 

2. * Mit. Vyav. /. 55 p; 2 L 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 3.—A woman’s husband and father-in-law 
are dead. She has possession of their property. Should 
her right of inheritance be recognized. 

Answer. —Yes. 

Dharwcir, 1845. 

Authorities not quoted. 

Authority. 

# Mit. Vyav./. 55 p. 2 /• 1* 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

The widow inherits under the text quoted above, only in case 
her father-in-law died before her husband. Regarding the other 
alternative, see Chapter II., Sect. 14. 


Question 4.—A man died. His property is in the pos¬ 
session of another man. The deceased has left a widow 
and a daughter. The former has filed a suit for the reco¬ 
very of the property, omitting the name of the latter. 
Can she alone claim the property ? 

Answer. —The widow has the right to the property of 
her husband. She can therefore claim it on her own 
account, omitting the name of her daughter. 

Surat , January 24 th, 1853. 

9 hi. 






1 . 

2 . 


Authorities. 


Vyav. May. p. 134 IA. 

Mit. Vyav. f. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 5 .—A man, named Bhagavandas Devakar, 
separated from his brother. He received his share of the 
landed property, and had his name registered in the re¬ 
cords of Government as the owner of it. On his death, his 
wife, named Amrita, got her name registered in the records 
of Government as the owner of the land. She then leased 
8f Bigas of land to her nephew, Khushal Raghunatha. He 
accordingly obtained possession of the land. He subse¬ 
quently set up a claim to the land, alleging that it was in 
his possession because he was the nephew of Bhagavandas. 
The widow, Amrita, wishes to recover the land from her 
nephew. Can she do so ? 

Answer. —The widow of the deceased Bhagavandas has 
right to the land. Her nephew cannot claim it. Amrita 
may recover it from him. 

Broach, September 8th, 1855. 

Authority. 

Mit. Vyav. /. 55 p. 2 1.1. 

See Chapter I., Sec. 2, Q. 4. 


Question 6.—There were four brothers. They divided 
their ancestral property among them, and separated. After¬ 
wards one of the brothers died. His property passed 
into the hands of his widow. A brother of the deceased 
has filed a suit against the widow, and wishes to impose 
the following conditions upon her:—That she should not 






dispose of or waste the property in her possession, and that 
if she desires to have a maintenance settled upon her, she 
should give up all her property in consideration of an 
allowance. What are the rules of the S'astra on the 
subject? 

Answer. —If the brothers had not separated the widow 
would have been entitled to a maintenance only. The hus¬ 
band of the widow having separated, before his death, from 
his brother who has filed the suit against the widow, his 
widow is the heir. The brother cannot claim the right of 
inheritance. The widow cannot dispose of her immoveable 
property unless she be placed under a great necessity. 

Rutnagiri, January 11 th, 1848. 

Authorities. 

1. Vyav. May. p. 136 /■ -1. 

2. Vyav. May. p. 135 l. 2. 

I 

snnsTte =r ff tsrrwr TRiwreftaFre ?f?r i 
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As for this text of Katy&yana:—After the death of the husband, 
the widow, preserving (the honor) of the family, shall obtain the 
share of her husband so long as she lives: but she has no property 
(therein to the extent of), gift, mortgage, or sale: it is a prohibition 
of gift of money, or the like, to the Vandi, # Charana, and the like 
(swindlers). But a gift for religious objects (not visible, i. e . the 
attainment of spiritual benefits), and mortgage, or the like, suitable 
(/.<?. with a view) to those objects, may be even made. 

(Borradaile, p. 101.) 

3. # Mit. Vyav. /. 55 p* 2 L 1. 

See Chapter I., Sec. 2, Q. 4. 


* A Vandi is a wandering minstrel (Bliata); Charana, a juggler (Kolfunbi). 
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Question 7.—Two persons, A and B, inherited a house 
in equal shares from a common relation. A then mort¬ 
gaged his share of the house, and died. After his death, B 
redeemed the mortgage, and transferred the whole house 
to his creditor, as security for a debt. After some time, 
B paid off this debt, and regained possession of the house. 
C, the widow of A, then demanded her husband’s share 
of the house from B, who objected to give it up, on the 
ground that he had paid off the debt with which A had 
left the house, and on the ground that C had for many 
years lived separate from her husband, A. G has made 
over her share of the house to a person, in consideration 
of money advanced by him for her support. She has no 
male issue. Is she, under these circumstances, entitled to 
recover a half of the house from B ? 

Answer. — G’s husband was possessed of one-half of the 
house, which he mortgaged. When B redeemed A’s half 
of the house, G did not object to his doing so. Her 
present claim, therefore, is inadmissible. If her conduct 
is good, and if she was abandoned by her husband, and if 
she is desirous of recovering her husband’s share of the 
house, she must pay to B whatever he has paid on account 
of the half of the house, with interest. According to the 
S'astras, C has no right to make over the half of the 
house, even for her own maintenance, without paying her 
husband’s debts. G 's right of inheritance cannot be set 
aside, during her life time, even though B may have per¬ 
formed the funeral rites of the deceased^. 

Ahmednuggur, July 9th, 1847. 


Authorities. 


1. Mit. Vyav. /. 20 p. 1 l. 2. 

2. Mit. Vyav./. 20 p. 2 l. 11. 

3. Mit. Vyav /. 45 p. 1 l. 5. 




4. Mit. Vya v. f. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

5. Mit. Vyav. /. 55 p. 2 /. 8. 

6. Mit. Vyav. /. 69 p. 1 L 15. 

7. Vyav. May. p. 183/. 8. 

Remarks. 

1. If the house was divided, the widow inherits her husband's 
share. See Authority 4. 

2. Her silence at the time when her brother-in-law paid off the 
mortgage, does not affect her rights, according to the Mit&kshra. 

3. She will have to refund the money which her brother-in-law 
paid. 

Mit. Vyav. /. 12 p. 2 l 14. 

See Chapter II., Sec. 3, Q. 5. 

Mit. Vyav./. 20 p. 2 /. 11. 

: n 

He who takes the inheritance must be made to pay the debts (of 
the person from whom he inherits). 


Question 8.—An Inamdar died without male issue. Is 
the Inam-land which he held continuable to his widow, 
according to the Hindu Law? If a Hindu should die, 
without a son, leaving descendants only through his 
daughter, will his private property fall to them, or to his 
other relations, or to his widow ? Are the rules on these 
subjects applicable to all castes ? 

Answer. —If a man dies without male issue, and if he 
is <not a member of an undivided or reunited family, his 
faithful wife becomes his heir. The property of a deceased 
person will fall first to the widow, and when there is no 
widow, to the deceased’s daughter. The widow has a pre¬ 
ferable claim to all other relatives. These rules are appli¬ 
cable to all castes of the Hindus. 


Poona, October 6th, 1849. 
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Authorities. 

1. Vyav. May. pi 134 /• 4. 

See Authority 2. 

2. ’* Mit. Vyav. /. 55 

See Chapter I,, Sect. 2, Q. 4. 

Remark. 

There are no special rules about Inam-Iand in the Hindu Law 
Books. 


Question 9.—A man of the Burud caste* had received 
a house as a mortgage, before his death. He lived separate 
from his father. Should the house be made over to his 
widow or his father ? 

Ansiveii .—Whatever was gained by the man without 
making use of his father’s property, will pass to his widow. 
If the father and his sons are not separate, then the common 
property will pass into the hands of the father. 

Ahmednuggur, August 2\st, 1848. 

Authorities. 

1. Vyav. May. p. 134 l. 4 and 6. 

See Author ity 3. 

2. Vyav. May. p. 136 l> 4. 

3. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

4. # Vyav. May. p. 153 l. 2. 

(See Chapter I., Sec. 2, Q- 1. 

Remark. 

Regarding the definition of separately acquired property, ’see 
‘ Property.’ 

Question 10.—Has the father or the widow of a de¬ 
ceased person a preferable title to succeed to his propel ty . 

* The Bur&ds are haskct-makers. 
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Answer. —If the deceased lived separately from his 
father, his widow is his heir; but if he had not separated, 
his father will succeed. 

Poona , June 5th, 1846. 

Authority not quoted. 

Authority. 

1.* Mit. Vyav. f. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

But the wife inherits, also, property which the deceased may have 
acquired separately. 

See the preceding Question. 


Question 11.—Two brothers separated. One of them 
and his son, after separation, died. Does the property of 
the deceased pass by right to his daughter-in-law or the 
surviving brother ? If it goes to the latter, can the former 
have a claim to maintenance. 

Answer. —Should the daughter-in-law be a woman of 
good character she will succeed to her husband’s, and con¬ 
sequently to her father-in-law’s estate. If she be not a 
woman of good character, her father-in-law’s brother takes 
the whole property of his deceased brother, and gives his 
daughter-in-law a reasonable sum for maintenance. 

Ahmednuggur, September 7th, 1848. 

Authorities. 

1. Vyav. May. p. 134 I. 4. 

See Authority 6. 

2. Vyav. May. p. 133 l. 2. 

3. Vyav. May. p. 134 l. 6. 

4. Vyav. May. p. 137 1. 3. 
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5. Vyav. May. p. 136 l 7. 

6. * Mit. Vyav./. 56 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

7. * Vyav. May. p . 137 7. 7. 

rr?qt *rr *wrs*Tfirerrfroft i 

j a'tFpn *r?rre#jFrji 

arsrg ^rpersrwrrr I 

. . . . by reason of this text of Katyayana:—“ Let the widow 

succeed to her husband’s estate provided she be chaste; and in 
default of her, the daughter inherits, if unmarried.” 

“ Among the married ones, when some are possessed of (other 
wealth) and others are destitute of any, these (last) even will 
obtain (the estate).” ' 

(Borradaile, p • 103.) 

Remark. 

The daughter-in-law will inherit only if her father-in-law dies 
before her husband. If she be unchaste, her issue next inherit in 
her stead, and in failure of issue, the father-in-law s brother. 


Question 12.—Two uterine brothers lived as an undi¬ 
vided family. One of them died, leaving a widow. After¬ 
wards the other also died, leaving a widow. Can both 
these widows inherit the property of their respective hus¬ 
bands ? 

Answer. —As the property was acquired by the ancestors 
of the deceased men, and as the family was undivided, the 
widows can inherit the shares of the property belonging to 
their respective husbands. 

Surat, March 31s#, 1845. 

Authority not quoted. 

Remark. 

The widow of the brother who died last, inherits; the other has 
a claim to maintenance. 

See the next Question, and the Authorities there quoted. 
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Question 13.—Two brothers are either united or sepa¬ 
rated in interests. When one of them or both die, will 
their widows be entitled to their property ? 

Answer.— If the family was united in interests, the pro¬ 
perty of a deceased brother falls to the surviving brother. 
Upon the death of the latter, his wife becomes his heir. 
The wife of the one who died first is only entitled to a 
maintenance. If the brothers were separated before their 
death, their wives inherit the property of their respective 
husbands. 

Tanna, December Wth, 1858. 


Authorities. 

1. Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

2. Vyav. May. p. 136 l . 4. 

See Chapter I., Sec. 2, Q. 11. 


Question 14.—Two Hindu brothers lived together. 
The elder of them died, leaving a widow. The younger also 
died, leaving a widow. The question is whether the widow 
of the brother who died first or the widow of him who 
died afterwards should be considered the heir ? 

The widow of the younger brother is a minor, and there 
are her sister-in-law and mother; which of these will be 
her guardian ? 

Answer. —The widow of the last deceased brother is the 
heir. The mother has the right to be the guardian of the 
widow of the younger brother, who is a minor. 

Surat , October 22nd, 1857. 

10 HL 
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Authorities. 

1. Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4- 

2. Mit. Vyav. f. 12 p. 1 l. 4. 

3. # Viramitrodaya /• 194 p. 2 /. 4. 

=er qrrrr • i 
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And thus Narada says:—After the death of the husband (the 
nearest relation belonging to) his family has power over his childless 
wife; such a person is competent to appoint her (to a kinsman), to 
protect, and support her. If the husband's family is extinct, no 
male, no supporter has been left, and no Sapinda relations (of the 
husband) remain ; in that case, (the nearest relation) belonging to 
the widow's father's family has power over her. 

Remark. 

According to the passage quoted under Authority 3, it would 
seem that the sister-in-law, as belonging to the family of the 
widow's husband, has a better right to the guardianship than the 
widow’s mother. 


Question 15.—A man died, and left two sons. The 
elder of these died, and left a widow. Afterwards the 
younger brother also died, and left a widow. The two 
brothers had been undivided. They have left no children. 
Which of the two widows inherits the ancestral property? 

Answer. —The two widows have equal rights to the 
property, because they stand in equal relationship to the 
original head of the family (their father-in-law). 

Surat y June 18 th> 1852. 




Authorities. 


1. Vyav. May. jp. 134 /. 4. 

See Authority 3. 

2. Vyav. May. /). 140 L 1. 

3* Mit. Vyav. /. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

4. # Vyav-lMay. p> 136 L 4. 

See Chapter I., Sec. 2, Q. 11. 

Remark. 

As the family is undivided, the younger brother inherits his elder 
brother’s share, and at his death his widow is his heir. The elder 
brother’s widow has only a claim to maintenance. 


Question 16.—A person died, leaving certain moveable 
and immoveable property. His widow and brother claim 
to be his heirs. Who should receive the certificate of heir¬ 
ship ? 

Answer .—If the deceased was a separated member of the 
family, his widow is entitled to a certificate of heirship. 
If he was not separated, his widow has not a right of 
inheritance. 

Rutnagiri, 1847. 

Authority not quoted. 


Authorities. 

1. # Mit. Vyav. f. 55 p. 2 LI. 

See Chapter I., Sec. 2, Q. 4. 

2. * Vyav. May. p. 136 l. 4. 

See Chapter I., Sec. 2, Q. 11. 


Question 17.—Two brothers lived separately in the 
house which was purchased in their names, with the money 
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of their father. One of the brothers died. The question 
is, whether the deceased’s share should be given to his father, 
brother, or widow ? 

Answer. —The house was bought with the father’s 
money. The transaction was concluded in the names of 
his two sons. The deed of sale mentions their names. 
They lived in the house separately. This circumstance 
shows that they are separated brothers. The question does 
not state that they were divided in interests, nor that the 
father had given them the house in gift. From this omis¬ 
sion it may be inferred that the brothers were separated. 
The portion of the house which belonged to each of the 
separated brothers, becomes, on his death, the property ol 
his wife. 

Surat, January 20 th, 1855. 


Authority. 

Mit. Vyav./• 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4- 

Remark. 

The passage quoted refers only to the right of the widow to 
inherit, in case her husband has separated from the family. 


Question 18.—A man died, leaving two wives. The 
elder wife died, leaving one son, and the younger died, 
leaving two sons. The son of the elder wife had separated 
from the other two. The two uterine brothers died. The 
elder of these has left a widow. Besides this widow there 
is the separated half-brother. The question is, which of 
them is the heir of the last deceased brother? 
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Answer. —The sister-in-law of the deceased, having lived 
with him as a member of an undivided family, is his heir. 

Dharwar, August 17 th, 1854. 

The following is the Genealogical Table showing the 
family spoken of in the question 



Sister-in-law, 


Authorities. 

1. Mit. Vyav. /. 55 p. 2 1. 1- 

See Chapter I., Sec. 2, Q. 4. 

2 * Vyav. May. p. 136 l 2. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

If, of the two undivided uterine brothers, the married one dies 
first, his brother will inherit from him (See Authority 2); and after 
his death the half-brother will succeed. The widow will then be 
entitled to claim maintenance only. 

If the married brother died last, his widow inherits from him. 


Question 19.—A man, his wife, his son, and his son’s 
wife lived together as an undivided family . The man died 


/ 
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first, and his death was followed by that of his son. Can 
the son’s wife claim from her mother-in-law a half of the 
family property as her share? 

Answer .— If the family is undivided, the mother-in-law 
becomes the heir of her deceased son, and in such a case 
the possession of the property by the mother-in-law need 
not be disturbed. If the family is divided, the daughter- 
in-law is the heir. 

Poona, February 5th, 1858. 


Authorities. 

1. Mit. Vyav./. 50 p. 1 l 7. 

2. # Mit. Vyav. /. 55 p. 2 1.]. 

See Chapter I., Sec- 2, Q. 4. 

Remark. 

If the father died before his son, the daughter-in-law is the 
legal heir, since her husband inherited from his father, and she 
is, on failure of issue, the nearest heir to her husband. If, on the 
contrary, the son died before his father, the mother-in-law inherits 
the family property from the latter. 


Question 20.—A man died, leaving a widow; subse¬ 
quently his son also died, leaving a widow. The daughter- 
in-law sued her mother-in-law for the ancestral property. 
Can she do so ? 

Answer. —In default of male issue, a man’s widow is 
his heir. The daughter-in-law, therefore, has rightly 
sued her mother-in-law. 

Tanna, February 1 Ath, 1852, 




Authorities. 


1. Mit. Vyav. /. 50 p. 1 l. 7. 

2. Viramitrodaya / 195 p. 2 l. 4. 

See Authority 4- 
3* Manu IX. 185. 

See Chapter II., Sec. 1, Q. 1. 
4. # Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 



Question 21.—A man died without issue, leaving a 
widow and mother. The deceased’s property consists of 
an ancestral house. It is in the occupation of the widow 
and the mother. Are both heirs ? or if only one, which 
of them is heir of the deceased ? 

Answer. —If the deceased was separate and had re¬ 
ceived his share of the family property, his widow inherits 
his property. If the deceased was not separate, both his 
mother and widow are his heirs. If the wife conducts 
herself virtuously, supports and serves her mother-in-law, 
she will have the better right of the two to inherit the 
property, but if the wife does not behave in this manner, 
the right of the mother will be superior. 

Ahmedabad, September \'2th, 1851. 


Authorities. 

1. Vyav. May. p. 134 l. 6. 

flrrferrlr n 

Let the widow succeed to her husband’s wealth, provided she be 
chaste. 

(Borradaile, p. 100.) 

2. Vyav. May. p. 136 l. 7. 

3. Vyav. May. p. 136 l. 4. 

See Chapter I., Sec. 2, Q. II. 
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Remark. 

If the deceased was separate, the widow is his heir. 

If he was undivided, and male members of the family are 
alive, she can only claim maintenance. 

The mother has in either case only a claim to maintenance. 


Question 22.—A. widow adopted a son, who died after 
his marriage. The questions are: Who will be his heir, 
his adoptive mother or his widow ? Which of the two can 
adopt a son ? and if each of them adopt a son, how shall 
the property be divided between the sons ? 

Answer. —The deceased, though adopted by the widow, 
became heir of her husband. On his death his widow is 
the last heir. She, therefore, has the right to adopt a son, 
and her adopted son can perform the funeral rites for his 
mother, as well as for his grandmother. The mother-in- 
law therefore, cannot, unless there is a good reason for it, 
adopt a son. 

Sudder Adawlut, April 12 th, 1850. 


Authorities. 

1. * Manu IX. 141. 

See Authority 2. 

2. * Datt. Mtm. p. 36 l. 10. 

See Chapter II., Sec. 2, Q. 3. 

3. # Mit. Vyav./. 55 p- 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 23.—-There are a daughter-in-law and her 
mother-in-law. The husband of the former died, and the 
question is, who should collect the debts due to him ? 





Answer. —It is enjoined in the S'astra that the property 
of a person who died without issue, and who had de¬ 
clared himself separate from the other members of the 
family, goes to the widow, and that the property of a person 
who died without issue, hut had not declared himself se¬ 
parate, goes to his mother. In the case under reference 
the debt should be recovered by the mother-in-law. 

Mutnagiri, October 14 th, 1847. 

Authorities. 

]• Vyav. May. p. 136 /• 4- 

See Chapter 1., Sec. 2, Q. 11. 

2. Mit. Vyav. /. 51 p. 2 l. 5. 

3. Manu IX. 217. 

4* Mit. Vyav. /. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

The widow of the last deceased member of an undivided family 
inherits, in preference to the widows of all pre-deceased members. 
See Question 18. 


Question 24.—A man died, leaving a widow and mo¬ 
ther. The widow is a minor of about eight years. The 
mother declared herself to be the heir, and took charge of the 
banking business of the deceased. The question is, whether 
the mother or the widow has right to the man’s property ? 

Answer .— When a man has separated from other mem¬ 
bers of his family, his wife alone has a right to inherit his 
property after his death. As however the deceased had 
not separated from his parents, his mother has rightly as¬ 
sumed the possession of his property. On the death of the 
mother-in-law, her daughter-in-law will succeed her as 
heir. 

Ahmedabacl , March 2 6th, 1850. 

11 IIL 





Authorities 


1. Vyav. May. p. 95 1.5. 

2. # Mit. Yyav. f.55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 

3. Viram. /. 194 p. 1 5 4. 

See Chapter II., Sec. 6a, Q. 14. 

Remark. 

The deceased person’s wife inherits. But as she is a minor, she 
will be under the guardianship of her mother-in-law, if the latter is 
a fit person, and if no male blood relatives of the husband are 
living. 


Question 25.—A man of the Gavali (Milkman) caste 
left at his death some money to be recovered from a 
debtor. His mother obtained a decree, and attached some 
property belonging to the debtor. There is a widow of the 
deceased, who, though a “ Lagna” wife, did not live with 
her husband during his life-time. The mother-in-law on 
this ground contends that her daughter-in-law has no 
right to the property of the deceased. What is the law on 
this point ? 

Answer.—U the daughter-in-law, though living in her 
mother’s house, has maintained her good character, and is 
of a proper age, she can recover the debt. If she has a 
bad character, or has married another husband, she cannot 
claim any property of her husband. 

Sholapoor, March 27th, 1854. 

Authorities. 

1. Vyav. May. p. 134 h 4. 

See Authority 3. 

2. Vyav. May. p. 134 l. 6. 

3. Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter 1., Sec. 2, /. 4. 

4. * Vyav. May. p. 137 l. 7. 

See Chapter II., Sec. 6a, Q. 11. 





83 


Question 26 . —A man died, leaving a widow, a son, 
and a daughter-in-law. They all lived as an undivided 
family; afterwards the son died. The right of inheritance 
is contested between the mother and the daughter-in-law. 
The question is, which of these is the heir ? 

Answer. —’According to the S'astra a man’s son and 
widow have a right equally to share his property. If the son 
is dead, his wife has a right to inherit her husband’s share 
of his father’s property. The mother-in-law has no right 
to it. If the father’s property has not been divided be¬ 
tween his widow and son, the dajighter-in-law cannot claim 
her share. If, however, she pleases her mother-in-law and 
induces her to assent to a division of her property, she 
may obtain a share. If the daughter-in-law cannot please 
and induce her mother-in-law to consent to a division, and 
if the mother-in-law withholds her consent, the daughter- 
in-law cannot get her share. The mother-in-law will, 
however, be bound in such a case to maintain her daughter- 
in-law. On the death of the mother-in-law the daughter- 
in-law will inherit her property. 

Ahmedabcul, October 2\st, 1845. 


Authobitiks. 

1. Vyav. May. p. 136 l. 7. 

2. Mit. Vyav. /. 55 p. 2 I. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

A mother receives a share of her husband’s property only, if 
either there are several sons, and these divide after the father’s death, 
or il a son assigns some of his father’s property to his mother, 
instead of giving her maintenance. Neither the one nor the other 
condition seems to exist in this case. The mother has, therefore 
after her son’s death, only a right to maintenance. The daughter- 
in-law, on the other hand, inherits her husband’s property. 
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Question- 27.-—When a man dies after the death of hie 
son, will the man’s or his son’s widow be his heir ? 

Answer .— The father’s widow is the heir. Her 
daughter-in-law is entitled to a maintenance only. 

Khande.sk , September 7th, 1858. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 3. 

2. Vyav. May. p. 136 1. 4. 

See Chapter I., Sec. 2, Q. 11. 

3. * Mit. Vyav. f. 56 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 28.—A mother-in-law and her daughter-in- 
law live together as a family united in interests. They 
possess some ancestral property. The question is, how the 
women should share it ? 

Answer .— Each of the women should take a half of the 
property. If the property was acquired by the husband of 
the mother-in-law, she must be considered his heir, and 
entitled to all his property. In this case the daughter-in- 
law can claim a maintenance only from her. 

Sudder Adawlut, September 11 th, 1852. 


Authority. 

Mit. Vyav. f 55 p .2 I. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

The widow whose husband died last is the lawful owner of the 
property. The other is entitled to maintenance only. 







Question 29 .—A man died, leaving a widow and 
mother. The question is, which of these is the heir. 

Answer. —If the widow is a chaste woman, she is the 
legal heir of her husband. If her character is not good, 
she will be entitled to maintenance only. 

Surat, November Itli, 1845. 

Authorities not quoted. 

Authority. 

* Mitikshara f. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 30.—A man died. His young wife'is under 
the protection of her father. A separated uncle and cousin 
of the deceased state that they are the heirs to the property 
of the deceased, and that they would support the widow till 
she should marry another husband. The question is, who 
is the heir ? The father of the girl has passed an agree¬ 
ment to the uncle and the cousin of the deceased, that they 
should take one half of the deceased’s property, and permit 
the widow to take the other half. Has the widow’s father 
a right to pass such an agreement ? 

Answer. —The widow is the heir to the deceased’s pro¬ 
perty. The other relatives have no right to contest her 
heirship on the ground that she is likely to be remarried. 
Her father has no right to pass any agreement of the kind 
described in the question. 

Khandesh , October 2 0th, 1849. 

Authority. 

Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 





Questiox 31.—A representative of a branch of a family 
passed an agreement to one of two individuals of another 
branch of the same family, whereby he stipulated that he 
should have his name entered on the records of Govern¬ 
ment in regard to certain lands. Of these two individuals, 
one died, and the other left the country and was not heard 
of. The widow of the former represents the branch. The 
question is, whether the widow or the person who passed 
the agreement is the heir of her deceased husband ? 

Answer. Those who take meals and carry on their 
transactions separately, must be considered members of a 
divided family. According to this description, the person 
W'ho passed the agreement and the two individuals of 
another branch appear to be separate in interest from each 
other. The widow will therefore be the heir of the 
deceased. 

Ahmednuggur, April 2 6th, 1847. 


Authorities. 

1. Vyav. May. p. 134 /. 4. 

See Authority 7. 

2. Vyav. May. p. 129 /. 2* 

3. Vyav. May. 129 /. 4. 

4. Vyav. May. p. 140 4 1. 

5. Vyav. May. jp. 134 1. 6. 

6. Vyav. May. p . 137 l. 7. 

7. # Mit. Vyav. /. 55 p, 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 32.—A man held the Watan of a priest, 
called the “ Yajamana-vritti.” He died, leaving a widow 
and a sister. A person of whose family the deceased was the 
priest, made a “ Dana,” or religious gift of a bed. The sister 
received it. The question is, whether the widow or the 
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sister has the right to the emoluments of the office of the 
priest ? Can a man make a “Dana” of a bed to any other 
person, besides his priest., and if he cannot, is the giver or 
the receiver responsible for it ? 

Answer -—In this case the widow is the heir, and so long 
as she is alive the right of receiving gifts belongs to her. 
The sister has no such right, but she cannot be prosecuted 
for receiving that which a man chose to give her. The 
man may, however, be prosecuted on that account. 

Ahmedabad, July 24th , 1856. 


Authorities. 

1. Vyav. May. p. 134 l, 4. 

See Authority 3. 

2. Vyav. May. p. 140 /. 1. 

3* Mit. Vyav./. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 33.—To whom does the ancestral property of 
the deceased go by the right of inheritance, to his wife or 
his daughter-in-law ? 

Answer.- —If a father dies first, his son becomes his 
heir, and after the death of the latter his wife succeeds 
him. If however, the son dies before his father, the father 
becomes his heir, and on his decease the father’s wife suc¬ 
ceeds him. 

Poona , July 10 th, 1858. 

Authority is not quoted. 


Authority. 

* Mit, Vyav, /. 55 p. 2 l- 1. 

See Chapter I,, Sec. 2, Q. 4, 
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Question 34.—Two men, A and B, of the Vani caste, 
lived together. A died, leaving a widow and a daughter. 
Can the widow have a claim to recover her husband’s share 
of the moveable and immoveable property ? 

Answer. —As the property was acquired by both, each 
has a right to an equal share of it. The widow can 
therefore claim a moiety of the property. 

Broach, June 1 8th, 1859. 

Authorities. 

1. Mit. Vyav. /. 83 p. 2 l 5. 

ssrrsrrnt ir% srorcsrerrr1 
grrnr <rr II 

H (one of the partners) emigrate or die, his heirs (i. e. sons, 
grandsons, &c.) or paternal or maternal relations, if they appear, 
may take his property ; on failure of these, the king. 

2. Mit. Vyav. /. 82 p. 2 l. 5. 

3. Manu VIII. 210. 

4. # Mit. Vyav./. 55 p. 2 l. ]. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

The decision is right only under the supposition that the two 
Banias were not members of a united family, but only partners 
in trade. 


Question 35.—A deceased person has left two widows, 
one of whom is an elderly woman, and the other of 16 
years only. How should they divide the deceased’s 
property between them ? 

Answer. —Each of them should take a half. 

Poona , April 30th, 1849. 



Authorities. 


1* Vyav. May. p . 134 L 4 
2. # Vyav. May. p. 137. L 5. 

^*;r*g-?rr r?nm jjjpf *li 

But it there be more than one (widow) they will divide it, and 
take shares. 

(Borradaile p. 103.) 


Question 36. A deceased man has left two widows, 
lhe eldei of them has two daughters, and the younger has 
no child whatever. The property of the deceased has 
passed into the hands of the elder widow. Can the younger 
widow claim a share of the property ? And who has 
the right to adopt a son ? 

Answer. The younger can claim a share. The right 
of adoption belongs to the elder. 

Poona, March 31st, 1852. 


Authorities. 

1. Mit. Vyav./;. 137 1.5. 

See Chapter II., Sec. 6, Q. 

2. Samsk&ra Kaustubha. 

See Adoption. 


Question 37.—A deceased husband has left two wives, 
one married by the “Pat,” and the other by the “ Lagna” 
ceremony. Which of these wives will be his heir ? 

Answer. According to the S'astra, both are wives and 
heirs. 

Poona, August 7th, 1847. 

12 HI, 
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Authorities. 

1. Vyav. May. p. 134 L 4. 

See Authority 2. 

2. * Mit. Vyav./. 55 p. 2 /. L 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

According to the Hindu law, remarriage of widow is null, and 
nothing more than concubinage, and consequently the Lagna-wife 
alone can inherit. But as by Section I. Act XV. of 1856, the re¬ 
marriage is legalized, a Pat-wife has the same rights as the Lagna- 
wife, under Section V. 


Question 38.—Is a man’s Pat-wife or the Lagna-wife 
his heir ? 

Answer. —The Lagna-wife is the heir. The Pat-wife 
is not. A Pat is not a legal and ceremonial marriage. It 
is performed without reference to the appearance of the 
Planets, Venus and Jupiter, and in defiance of the situa¬ 
tion of other stars, and of the prohibition of certain days 
for the performance of marriage. 

Dharwar , September 21 $t, 1855. 


Authorities. 

1. Vyav. May. p. 134 l 4. 

See Authority 3. 

2. Vyav. May. p* 136 /. 4. 

3> Mit. Vyav. f 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

See Question 35. 
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Question 39.—A deceased person has left two widows, 
one by “Lagna,” and another by “ Pat.” The latter has 
a daughter who is married. Is the “Pat” widow entitled 
to the whole or a. portion of the deceased’s property, or to 
a maintenance only ? 

Answer. —Both the widows are equally entitled to the 
husband’s property, which should therefore be divided 
between them. 

Poona, December 28th, 1848. 

Authority. 

. Mit. Vyav. f. 55. p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

See Question 35. 


Question 40.—>A deceased man has two wives, one by 
“Lagna” (the first marriage) and the other by “Pat” 
(remarriage as respects the woman). The former has 
daughters, to whom the man has transferred his property 
as a gift. The question is, whether the daughters or the 
“ Pat” wife will be his heirs? 

Answer. —The “ Pat” wife is the nearer relation and 
better heir of the deceased, than his daughters. There is 
scarcely any difference between a “ Pat” and “ Lagna” wife. 

Khandesli, February 6th, 1848. 

Authorities. 

1. Vyav. May. p. 134 /. 4. 

See Authority 3. 

2* Mit. Vyav./. 68 p. 2 1.16. 

See Chapter II., Sec. 3, Q. 9. 

3.* Mit. Vyav. /. 55 p. 2 1.]. 

See Chapter I., Sec. 2, Q. 4. 





Remark. 


If the deceased kept back enough of his property to maintain 
his widow, the gift of the rest to his daughters is valid. But if he 
left his widow unprovided, the gift is null and void, and as accord¬ 
ing to Section I. of Act XV. of 1856 the Pat. marriage is legal, his 
widow will be his heir, provided that the mother of his daughters 
be dead. Should she be still alive, both the widows will inherit. 


Question 41.—A man had two wives, one by “Lagna” 
and the other by “ Pat.” He married a third by “Pat*” 
This last mentioned woman had not taken the leave of her 
first husband to contract a “Pat” marriage with the man. 
She gave birth to a daughter. Can this daughter succeed 
her father after his death ? 

Answer. —It is not legal for a woman to enter into a 
“ Pat.” marriage without having previously obtained per¬ 
mission of her husband, unless he is dead. The daughter, 
therefore, can have no share in the property of the deceased 
father. But as she was me result of the “ Pat” marriage, 
the heirs who will take the assets of the deceased must sup¬ 
port her. The “Lagna” and the first “ Pat.” wives will be 
the heirs of the deceased, entitled to take all iris property. 

S kola poor, October 1 9th, 1852. 

Authorities. 

1. Manu V. 147. 

2. Viramitrodaya f. 157 p. 2 l. 11. 

3. Mit. Achara /. 12 p. 1 /. 4. 

4. Vyav. May. p. 239 l. 3. 

5. Vyav. May. p. 137 l. 5. 

6. # Mit. Vyav./. 55 ]>. 2 5 1. 

See Chapter I., Sec. 2, Q. 4. 

7* Mit. Vyav. /. 57 p. 1 l. 6. 

See Chapter IF., Sec. 3, Q. 2. 
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Remark. 

As the husband of the second “Pat-wife” is still alive, the woman 
cannot be called correctly a Pat-wife,” but • is an adulteress and 
concubine. Asa concubine she has no right to inheritance, but 
only to maintenance for herself and her daughter, from the heirs of 
the man under whose protection she lived. 


Question 40.—A man died. His Lagna-wife had 
lived separate from him. The man kept a woman. His 
property has passed into the hands of his mistress. The 
question is, which of the two women ha3 the right of in¬ 
heritance ? 

Answer. —If the deceased has left no sons, grandsons, 
or other nearer heirs, the Lagna-wife has the right to 
inherit the property of the deceased. The mistress cannot 
lay any claim to it. 

Poona, March 20 th, 1855. 


Authorities. 

1. Vyav. May. p. 134 l- 4 and 6. 

See Authority 3. 

2. Vyav. May. p. 134 l. 6. 

3. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I. t Sec. 2, Q. 4. 


Question 41.—A Kunabi died, leaving two widows, 
A and B. One of whom, A, he had married as a virgin, 
and B as a widow. Can A mortgage her husband’s 
Miras land ? 

Answer. —According to the S'astra, A is the heir of 
her husband, and she can therefore mortgage his Miras 
land. 


Poona, September 22nd, 1860. 
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Authorities. 

# 

]. Vyav. May. p. 137 l 7. 

See Chapter II,, Sec. 7, Q. 18. 
2* Nirnaya Sindhu. 

See Chapter Sec. Q. 

Remark. 

See Remark to Q. 39. 


Question 42.—A Lingayat married a virgin, A, and a 
widow, B. Which of them has the power of selling his 
immoveable property ? 

Answer. — A has the chief power of disposing of his 
property. 

Dhanvar, December 3rd, 1856. 


Authorities. 

3. Mit. Vyav* /. 55 p . 2 1 1- 

See Chapter I., Sec. 2, Q. 2. 

2. * Vyav. May. p. 137 l 7. 

See Chapter II., Sec. 7, Q. 18. 

3. # Nirnaya Sindhu. 

See Chapter Sec. Q. 

Remark. 

See Remark to Q. 35. 






SECTION 6.—WIDOW. 

B— REMARRIED. 

Question 1.—How far can a woman married by “ Pat” 
ceremony, have a claim to her husband’s property ? 

Answer. —She can claim a maintenance only. 

Dharwar, 1846. 

Authority not quoted. 

Remark. 

For this and the following seven cases, see the Remark sub¬ 
joined to Chapter II., Sec- 6 a, Q. 35. 


Question 2.—A man of the Maratha Kunabi caste 
died. He had no near relation except his “ Pat”-wife. 
Can she inherit, his immoveable property ? 

Answer— If the deceased husband had declared himself 
separate from the other members of his family, and if he 
has not left a son, his widow can succeed to all his property. 

Rutnagiri, May 22nd, 1849. 


Authorities. 

1. Vyav. May. p. 134 1 4. 

See Authority 3. 

2. Vyav. May. p. 136 l. 4- 

3. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 
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Question 3.—A man, not being on amicable terms 
with his first Pat-wife, took another wife by the Pat 
ceremony. The first Pat-wife lived for ] 8 years with her 
daughter. The man is now dead. His second Pat-wife 
having performed his funeral ceremonies and liquidated 
his debts, married another husband. The first wife has 
filed a suit against the second for a moiety of the property 
of the deceased. The question is, whether the claim is ad¬ 
missible, and whether the first or the second Pat-wife has a 
right to dispose of the property left by the deceased hus¬ 
band ? 

Answer. —The widow has a right to prosecute her 
fellow-widow for the recovery of the property belonging 
to her husband, because he had not passed a deed of 
separation to her, according to the usage of his caste. As 
the second wife has married another husband, her right to 
the property of the deceased has become extinguished. 

Khandesh, March 2nd , 1855. 

Authorities. 

1. Vyav. May. p. 134 /. 4. 

See Authority 2. 

2* Mit. Vyav./. 55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 4.—Is the brother or a “ Pat”-wife the heir 
to the property of a deceased man ? 

Answer. —His brother is the heir. 

Dharwar , December 20th, 1850. 

Authority not quoted. 

Authority. 

* Mit. Vyav. /. 55 p. 2 l 1. 

See Chapter L, Sec. 2, Q. 4. 
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Question 5.—A deceased man of the Berada* caste 
has left a “ Pat”-wife, her daughter, and a son of his 
brother. Who will be his heir ? 

Answer. —If the deceased and his brother were separate, 
the widow will be the heir. If they were united in interests, 
the brother’s son will be the heir, 

Dharwar, July 12 th, 1851. 


Authorities. 

1» Vyav. May. p. 134 l. 4. 

See Authority 3. 

2. Vyav- May. p. 136 l. 4. 

3 * Mit. Vyav. /. 55 p. 2 11. 

See Chapter I., Sec. 2, Q. 4. 


Question 6.—There are two persons who claim the 
right of inheritance, viz : a “ Pat”-wife, and a son of a 
separated brother. Which of these is the heir ? 

Answer. —The “ Pat”-wife. 

Dharwar, March 27th, 1856. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 3. 

2. Vyav. May. p. 136 l. 4. 

3. # Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 7. —Is a “Pat”-wife or a cousin the nearer 
heir to a deceased individual ? „ 

* A caste of cultivators in the Southern Maratlia Country. 

13 HL 








Answer .— If the cousin was separate in interest from 
the deceased, the “ Pat”-wife is the nearer heir. 

Dharwar, December 27th, 1851. 


Authority. 

Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter b, Sec, 2, Q. 4. 


Question 8.—A woman had a son by her first husband. 
On the death of the husband, she took her son to the house 
of the second husband, to whom she was married by the 
“ Pat ” ceremony. The second husband died. Can the 
son and the widow be his heirs ? 

Answer .— The “ Pat”-wife will be the heir of the 
deceased, and not the son of her first husband. 

A hmednuggur, January 4 th, 1849. 


Question 9.—A woman married by the “Pat” cere¬ 
mony to a Gujarathi of the Bhanga Sail caste,* twice went, 
on a pilgrimage without his leave. When he died without 
issue, the wife returned and claimed his property. Should 
it be given to her, or to a cousin who lived separately, but 
performed the funeral rites of the deceased ? 

Answer. —The wife, who disregarded her husband 
during his life, can have no claim to his property after 
his death. It will go to the cousin who lived separately 
from the deceased. 

Rutnagiri, February 14i th, 1846. 

Authority not quoted. 

——--- 1 -- 


* The Bhanga-Salis arc shopkeepers. 
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Authority. 

* Mit. Vyav. /. 55 p. 2 /.1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

It is no where mentioned that simple disobedience of the 
husband’s orders disables the wife from inheriting. The wife, there¬ 
fore, will be her husband’s heir. 

See also Remark to Q. 35. 


SECTION DAUGHTER. 

Question 1.—A man died, leaving a widow and a 
daughter. His property consists of a house. The widow 
married another husband. Which of these should be consi¬ 
dered the heir to the house ? 

Answer.—T he widow, having married herself to another 
husband by the “ Pat ” ceremony, has forfeited her right 
of heirship. The daughter therefore is the heir. 

Poona, April 3rd , 1850. 


Authorities. „ 

1. Vyav. May. p. 134 A 4. 

2. Vyav. May. p. 137 l 6. 

3* Mit. Vyav. /. 55 p. 2 1. 1. 

See Chapter I-, Sec. 2, Q. 4. 

4.* Vyav. May. p. 137 l. 7. 

See Chapter II., Sec. 6, Q. 11. 

Remarks. 

1. According to the Hindu Law, the widow loses her right to 
the estate of her first husband on account of her unchastity (see 
Authority 4). 

2. Though the remarriage of a widow is legalized by Act XV. 
1856, a remarried widow is debarred from inheriting from her first 
husband by Section 2 of the same Act. 
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Question 2.—A widow married a second husband. 
She has a daughter by her first husband. The question is 
whether the moveable and immoveable property of the first, 
husband should be given to his daughter, who is a minor, 
or to the son of his separated cousin ? 

Answer. —The daughter is entitled to the property of 
her father as his legal heir. 

Tcinna, July 20th, 1857. 


Authority. 

Mit. Vyav. /. 55 p. 2 1.1. 

See Chapter T., Sec. 2, Q. 4- 

Remark. 

See also Authorities and Remark appended to the preceding 
Question. 


Question 3.—A deceased person has left a daughter 
and another daughter’3 son. How will they inherit the 
deceased’s property ? 

Answer-— If the daughter is not married, or if she is 
in poor circumstances, she will take the property of her 
father, and perform his funeral rites. The deceased daugh¬ 
ter’s son, who is a minor, is entitled to one-fourth of his 
grandfather’s property. When both the daughters are 
married, and are in similar circumstances with regard to 
their means of livelihood, the surviving daughter and the 
deceased daughter’s son will be equally entitled to the 
property. Each of them should therefore take a half 
of it. 

Ahmednuggur , June 1 6th, 1848. 
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Authorities. 

1. Vyav. May .}). 134 L 4. 

See Authority 4. 

2. Vyav. May. p. 134 /• 6. 

3. Vyav. May. p • 156 /• 1* 

4. * Hit. Vyav. /. 55 p. 2 L 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

The daughter alone inherits, as the daughter’s son is one degree 
further removed. He would however share the inheritance with 
his aunt, if his mother died after her father. 


Question 4.—A man’s grandson died, leaving a widow. 
The man died afterwards. There are sons of his daughter. 
The question is, whether the daughter or her sons, or the 
widow of the gi’andson will be the heir entitled to inherit 
the Watan of the deceased grandfather ? 

Answer. — If the grandfather was a member of an un¬ 
divided family, his grandson’s wife cannot be his heir. The 
right of inheritance therefore belongs to his daughter and 
her sons. 

Sadar Adalut , September 25 th, 1838. 


Authorities. 

1. Mit. Vyav. /. 55 p. 2 L 1. 

See Chapter I., Sec- 2, Q* 4. 

2. Mit. Vyav. /. 58 pA 1 5 and 9. 

3. Vyav. May. p. 136 l 4. 

Remark. 

The deceased person’s daughter alone inherits the estate. 


Question 5.—-A deceased person has left a step-mother 
and a daughter. Which of these is the heir ? 
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Answer —If the step-mother is a separated member of 
the family, the daughter should be considered the nearest 
heir of the deceased. 

Ahmednuggur, May \9th, 1859. 

Authorities. 

1. Vyav. May* p. 129 l. 3. 

2. Vyav. May* p. 20 /. 3. 

3. Vyav. May. p. 28 l. 2. 

4. Vyav. May. p. 140 /. 1. 

5. Vyav. May. p■ 137 l. 5. 

6. Mit. Vyav./. 46 p. 2 1 11. 

7. Mit. Vyav./. 15 p. 2 Z. 16- 

8. * Mit. Vyav. / 55 p. 2 /. 1. 

See Chapter b. Sec. 2, Q. 4. 


Question 6.—A Tapodhana* died, leaving a son. He 
had also nominated his sister’s son as his son. The son and 
the foster son are both dead. The son has left a daughter. 
The foster son has left a son. The daughter has been mar¬ 
ried to a Brahman, whose caste is called Taulkiya Audichya. 
It appears to be customary for the Tapodhana to intermarry 
with this caste. The question under these circumstances 
is, whether the right of inheritance belongs to the daughter 
of the son, or the son of the foster son ? 

Answer.— A man who has a son, has no right to nomi¬ 
nate any other person as his son. It is further to be ob¬ 
served that a man of the Brahman, or Kshatriya, or Vais’ya 
caste cannot adopt a sister’s son. The sister’s son, there¬ 
fore, is not the legal heir. The daughter, however she is 
married, in a Brahman family, is the proper heir. Her 
right is not affected by her marriage into a higher caste. 

Ahmedabad, October 17 th, 1857. 

* The occupation of this person is the same as that followed by Guravas in 
the Dekhan. It is washing idols, and having charge of a temple. 







Authorities. 


1. Vyav. May. p. 105 l. 8. 

ftfN* mf*R<T-5gr srpsrfa li 

But a daughter’s son and a sister’s son are affiliated (i.e. allowed 
to be adopted) by S'udras. 

(Borradaile, ]>• 70.) 

2. Vyav. May. p. 104 /. 7. 

3. Vyav. May. p. 134 l- 4. 

See Authority 5. 

4- Vyav. May. p. 137 /. 5. 

6 * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 7.—There were two brothers who lived 
separate from each other. One of them died, leaving a 
daughter only. She did not spend any money for the fu¬ 
neral ceremonies of her father. The brother of the deceased 
incurred some expense on that account. The deceased has 
left a will, bequeathing a portion of the property to his 
daughter. Can she claim more than the bequest, on the 
ground of her being an heir of the deceased, or should the 
rest pass into the hands of his brother as heir ? 

Answer. — A brother who lived separate from the de¬ 
ceased cannot be his heir merely because lie performed his 
funeral rites. The daughter is the heir to the whole 
property; but if the deceased has left a will specifying the 
portion to which her claim should be confirmed, and trans¬ 
ferring the rest to his brother, the brother will inherit 
according to the will of the deceased; otherwise the 
daughter should take the whole property, paying the 
expenses incurred on account of the funeral rites. 

Ahmednugyur, January 10 th, 1848. 

Authority is not quoted. 
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Authority. 

* Mit. Vyav. f. 55 p. 2 l- 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 8 . —Two brothers lived separately from each 
other. One of them died. Will the daughter, brother, or 
step-brother of the latter succeed to his property ? 

Answer.—I? the deceased was separate, his daughter 
will be his heir; but if he had not separated, his brother 
(or if there be no brother), his step-brother will be his heir. 

Poona , October 23rd, 1846. 

Authority not'quoted. 

Authority. 

* Mit. Vyav. /. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 9.—There were two or three brothers, one of 
whom lived at the distance of three kos from the others. 
He was there for about 20 years. His daughter and son- 
in-law also lived with him as the members of the family. 
He is now dead, and the question is, whether his brother 
or daughter is his heir ? 

t v , ■: .y,'\ : 

Answer. —As the deceased lived in a different village, 
and as he has not left a better heir, or adopted a son, his 
daughter will be entitled to his property. 

Dharwar, November 18 th, 1850. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 3. 

2. Vyav. May. p. 131 1.8. 
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Narada.Gift and acceptance j cattle, grain, 

houses, land, and attendants must be considered as distinct among 
separated brethren; as also the Rules of gift, income, and expen¬ 
diture. Those by whom such matters are publicly transacted 
with their co-heirs, may be knovvn to be separate, even without 
written evidence. 

(Borradaile, p. 97.) 

3.* Mit. Vyav. f> 65 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 10.—The son of a man died while his father 
was alive. The father died afterwards. His daughter- in¬ 
law is alive. He has also a separated brother, and a widowed 
daughter. The question is, which of these is the heir ? 

Answer.— The rule of succession laid down in theS'as- 
tra provides that when a man, separated from his brother, 
dies without leaving male issue, his widow becomes his heir; 
that in her absence his daughter, and that in the absence of 
the daughter some other relatives have a right to inherit 
in succession. A daughter-in-law is not mentioned in the 
rule. She cannot, therefore, have any right to inherit the 
deceased's property. The daughter is the heir. A suitable 
provision must, however, be made for the support of the 
daughter-in-law. 

Surat, June 1 9th, 1850. 

14 HL 




Authorities. 

1. Vyav. May. p> 137 1.7. 

See Chapter II., Sec. 6 a, Q. 11. 

2. Vi rami trod ay a f. 203 p.l l. 13. 

3. * Mit. Vyav. /. 55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 

Question 11.—A man, who was himself adopted, died, 
leaving a daughter. There is a brother of the deceased, i.e. 
a son of his natural father, who belongs to the same family, 
but he is a distant relation of the branch represented by the 
deceased, being a cousin of five removes. Who will be the 
heir to the deceased’s property, the daughter or the cousin ? 

Answer .— When a separated member of a family dies 
without leaving any male issue, his daughter is the heir. If 
the deceased had not separated from the other branch, his 
cousin is the heir. 

Poona, March 27th, 1850. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 3. 

2. Vyav. May. p. 136 l. 2. 

See Chapter I., Sec. 2, Q. 4. 

3. Mit. Vyav.-/. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 12.—A person has died, leaving a daughter 
who is under age. Should the certificate of heirship be 
given to the daughter, or to the cousin of the deceased, with 
instructions to protect the property and the heir, and to 
get her duly married ? 

Answer. —If the cousin is united in interests with the 
deceased, he may be granted a certificate, but if he be sepa- 





rate, the daughter of the deceased should be declared the 
heir, and placed under the protection of her cousin. 
AJmednuggur, October 12 th, 1846. 

Authority not quoted. 


Authorities. 

].# Mit. Vyav. /. 51 p. 1 l- 10. 

But sisters should be disposed of in marriage, giving them as 
an allotment, the fourth part of a brother’s share.* 

(Colebrooke.) 

2.* Mit. Vyav. f. 55 p- 2 l 1. 

See Chapter I., Sec. 2, Q. 4. 

Remarks. 

1. If the deceased belonged to an undivided family, the son or 
sons of his brother or brothers will inherit, and not his daughter. 
But she has to be kept by her relations up to the time of marriage, 
and to be married at their expense. 

2. If the deceased was divided from his relations, the daughter 
inherits. As she is a minor she must have a guardian till she is 
married, which guardian will be the next paternal relation—Strange, 
Hindu Law, p- 72 A, 4th Edition. 


Question 13.—A man died. There are his male 
cousin and a daughter of 10 years. Which of these is the 
heir? If the cousin be heir, who should be entrusted with 
the protection of the deceased’s daughter ? 


* Note— Regarding the explanation of the passage, see Colebrooke on Inherit¬ 
ance,/? 286. Though the passage does not expressly prescribe that the un¬ 
married sisters should receive maintenance, this of course follows from the 
injunction to marry them, ami to give them a dower. 
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Answer .—When a man, who has separated from his 
family, dies, his daughter becomes his heir. When a 
man, who is a member of an undivided family, dies, his 
daughter, as the nearest relation, is his heir. The cousin, 
however, will be the heir entitled to inherit the deceased’s 
Watan and land, paying revenue to Government. The 
heir will be burdened with the obligation of getting the 
deceased’s daughter married. If the daughter has already 
been married, the heir must afford her such protection as 
she would have received from her deceased father. 

Surat, December 29 th, 1846. 

Authority not quoted. 


Authorities. 

1* Mit- Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

2.* Mit. Vyav. /. 51 p. 1 l. 10. 

See Chapter II., Sec. 7, Q. 12. 

Remark. 

The doctrine of the Shastri as to an undivided family is 
incorrect. See the preceding Case. 


Question 14.—A Kulakarani died. There are his 
daughter, some second cousins, and their sons. Which of 
them will inherit the deceased’s Watan ? These relations 
of the deceased lived separate from him. The deceased 
received his share separately. When he and his wife 
died, his property was considered heirless, and sold as 
unclaimed. Who will be the heir to this property ? 




Answer. —If the deceased had declared himself separate, 
and had received his share of the property, including the 
Watan, separately, his daughter alone will be his heir. If 
the Watan was not divided, his cousins will be the heirs of 
the deceased. 

Ahmednuggur, June 30th, 1848. 


Authorities. 

1. Vyav. May. p. 83 /. 3. 

2. Vyav. May. p • 137 /. 5—7. 

3. Vyav. May. p. 157 l 3. 

4. Vyav. May. p. 159 l. 5. 

5. Vyav. May. p- 156 l. 5. 

6. Vyav. May. p. 155 L 5. 

7. Mit. Vyav. /. 46 p. 2 l. 4. 

8. Mit. Vyav. /. 55 p. 2 l 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 15.—A daughter of a person having orally 
renounced her right to her father’s property, refused to 
perform his funeral rites. A cousin of the deceased, there¬ 
fore, performed the rites. The daughter now asserts that 
she did not renounce her claim to the inheritance, and 
wishes to have it recognized. Who will be the heir under 
these circumstances ? the daughter or the cousin ? 

Answer. —It appears that the deceased has left a will to 
the effect that his property should be given to him who 
should perform his funeral rites, whether it were his daugh¬ 
ter or the cousin. If it could be proved that the former 
renounced her claim, and directed her cousin to perform 
the rites, and take the property of the deceased, her claim 
would be inadmissible; but if no proof of this be forth¬ 
coming, the daughter by law is the heir, and entitled to the 
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inheritance. In this case the daughter would be obliged to 
pay the cousin the expenses which he might have incurred 
in performing the ceremonies. 

Tanna, December 0,9th, 1848. 


Authorities. 

1. Vyav. May. p. 134 /. 4. 

See Authority 4. 

2. Vyav. May. p> 137 l. 5. 

3. Vyav. May. p. 138 l. 3. 

4. # Mit. Vyav. f. 65 p. 2 b 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 16.—Will a man’s property descend to his 
married daughters or to his brother’s wife ? 

Answer. —If the deceased was a member of an undi¬ 
vided family, and has left no sons, his brothers will be his 
heirs, and in the absence of brothers, their wives; but if the 
deceased had separated [from his brothers] his daughters 
will be his heirs. 

Poona, December 31 st, 1845. 

Authority not quoted. 


Authorities. 

1. * Vyav. May. p. 136 l. 2. 

See Chapter I., Sec- 2, Q. 4. 

2. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

The brother’s widow inherits only in case the deceased ( A ) and 
his brother (B) were united in interests, and A died before B. 
For in this case the share of A would fall first to B (Authority 1), 
and next to B 's wife (Authority 2). 
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Question 17.—An inhabitant of Guzerath had a daugh¬ 
ter-in-law, who was pregnant at his death. He therefore 
transferred his property by a deed of gift to his son-in-law, 
on condition that if the result of the pregnancy should prove 
a son, the whole of his property should be given to him, 
that if a daughter, her marriage expenses should be defrayed 
from the property, and his daughter-in-law supported during 
her lifetime from the same source. After having made a 
deed of gift to this effect, the man died. His death was 
followed by that of his daughter-in-law, without issue, and 
of his son-in-law. There is only a daughter of the man, 
i.e. the widow of his son-in-law, who obtained the gift. 
Can she be considered the legal heir to the property ? 

Answer. —When a man makes a gift of any thing, and 
at the same time retains his proprietary right to it, the 
transaction cannot be considered a gift. This is one of the 
rules of the S'astra ; and another is, that when a man dies 
without leaving male issue, and wife, his daughter i6 his 
legal heir. In the case under reference, the man who made 
the gift of his property retained his right to it, as 
shown by the condition of the grant, that the property was 
wholly to pass to the son of his daughter-in-law, in case 
he should come into existence. The deed of gift is therefore 
illegal; and when it is set aside, the daughter of the man 
succeeds. 

Khandesh , January 4th, 1853. 


Authorities- 

1. Vyav. May. ]>■ 196 /. 5. 

2. Vyav. May. p. 134 /• 4. 

See Authority 4. 

3. Vyav. May. p. 121 l 2. 

4* Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 
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Remark. 

The condition not having been realized, the gift does not take 
effect. _ 

Question 18.—Can the daughter of a deceased Mahar, 
dedicated as a Murali, as well as her son, be considered 
heirs to his property ? 

Answer. —The S'astras are silent as to the practice of 
dedicating females as Muralis. The Murali and her son 
would, however, according to the custom of the caste, 
succeed to the property left by her father. 

JDharwar, August 11 th, 1857. 


Authority. 

Mit. Vyav./. 55 p. 2 /. 1. 

See Chapter 1., Sec. 2, Q. 4. 


Question 19.—A deceased person has left no male issue, 
but has left four daughters. One of them became a widow 
when she was a child, and therefore lived in her father’s 
house, making herself useful to him as a servant. The 
deceased has a nephew, who lived separate from him. Which 
of these two persons will be the heir ? 

Answer. —When a deceased person has no widow, his 
daughters are his heirs. Of these, the one who is not married 
has a superior claim ; and when all are married, the one in 
poor circumstances has a superior claim. Those who are in 
good circumstances are, however, entitled to a small share 
of the property. Small shares of the property should be 
given to the wealthy daughters, and the rest to the one in 
poor condition. The nephew, whose interests are separate, 
has no right whatever. 

Ahmednuggur, September 21st, 1847. 
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Authorities. 

1. Vyav. May. p. 137 /. 6. 

I rnrrfS- grrF^nrgr ^rf^RFrar %- 
^fg-g-1 Tr=flr nfferft <rr I g^f^rr 

qn?F£3T ^r^rrqrqrTfrrrr srsrrcj ^rf^r^'-Tq'rqTr f^plqr %■ 

?|<r w^ii^^ift , j°rriTirTrrR-rq-a-R-fg-?rRr %f?r 

> eT 

anrR-f^rr fa&rr * I RTra^aria^PtffT snrJT^rRwi 

If there be more daughters than one, they are to divide (the 
estate), and take each (a share). In case also where some of them 
are married and some unmarried, the unmarried ones alone (suc¬ 
ceed), by reason of this text of K&ty&yana:—• 

% 

“ Let the widow succeed to her husband’s estate, provided she 
be chaste, and in default of her, the daughter inherits, if unmarried. 
Among the married ones, when some are possessed of (other) wealth 
and others are destitute of any, these (last) even will obtain (the 
estate).” From this text of Gautama :—“ A woman’s property goes 
to her daughters, unmarried, and unprovided for. Unprovided, 
destitute of wealth. Those acquainted with traditional law, hold 
that the word woman’s (wife’s) includes the father’s also.” 

(Borradaile, p. 103.) 

2. Vyay. May. p. 83 /. 3* 

3. Vyav. May. p. 157 l• 5. 

4. Vyav. May. p. 159 l . 5. 

5. Vyav. May. p. 156 l. 5. 

6. Mit. Vyav. /. 46 p. 2 /. 14. 

7. Vyav. May. p. 155 l . 5. 

8. # Mit. Vyav. /. 58 p. 1 /. 5. 

See Authority 1. 


Question 20.—*A man of the S'udra caste lias left two 

widowed daughters. Which of them will be his heir ? 

15 IIL 
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Answer. —The one who is wealthy cannot claim the 
property. The poor one will be his heir. If both are in 
similar circumstances, each should receive half the pro¬ 
perty. 

Sholapoor, September 26th, 1846. 

Authority not quoted. 


Authority. 

Vyav. May. p. 137 l 6. 

See Chapter II., Sec. 7, Q. 18. 


Question 21. —A deceased person has left two daugh¬ 
ters, one of whom has applied for a certificate that she is 
his heir. Should it be given to her ? 

Answer. —The two daughters have equal right to the 
property of the deceased, and one of them may therefore 
have a certificate stating her right to one-half of it. 

Poona , October 12 th, 1846. 


Authority. 

Vyav. May. p. 137 l. 6. 

See Chapter II., Sec. 7, Q. 18. 


SECTION 8.—DAUGHTER’S SON. 

Question 1 .—Aman died. There isa widowed daughter 
of his daughter, and a son of his other daughter. Which 
of these is the heir ? And if both are heirs, in what pro¬ 
portion should they share the property ? 

Answer. —The daughter’s son is the heir. 

Surcil, June 14 th, 1853. 
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Authorities. 

1. Viramitrodaya f* 205 p. 2 L 2. 

See Authority 2. 

2. # Mit. Vyav. /. 58 jp. 1 /. 9. 

=5r frfs^rr qrwre: I ftwpi 

a^^rtrw^rnq' frflr^r **:pmjgr: 

ffvi f w^rr^rc rorr ftfgror Jr?rp 

By the import of the particle “ also” (Section I. §2), the daughter’s 
son succeeds to the estate on failure of daughters. Thus Vishnu 
says, “ If a man leave neither son nor son’s son, nor (wife, nor fe¬ 
male) issue, the daughter’s son shall take his wealth. For in 
regard to obsequies of ancestors, daughter’s sons are considered 
as son’s sons.” 

(Colebrooke, Mit. p. 342.) 


Question 2.—A man Hied. There are a son, and a 
widowed daughter of his daughter. Which of these is the 
heir ? 

Answer. —The son of the daughter is the heir. 

Surat, June 14 tfi, 1853. 


Authorities. 

1. Viramitrodaya f. 205 p- 2 l. 2. 

See Authority 2. 

2* Mit. Vyav. /. 58 p. 1 L 9. 

See Chapter II., Sec. 8, Q. 1. 


Question 3.—A man, having survived his son, died, 
leaving a daughter-in-law, and a daughter’s son. Which of 
the two succeeds to his property ? 

Answer. —The daughter-in-law, by virtue of her heir¬ 
ship to the son of the deceased, will be his heir. The 





daughter’s son will not be the heir. Ilis right is nol 
superior to that of the claughter-in-law, because it is de¬ 
clared in the S'astras that no son should be recognized as 
heir in the Kali age, other than the begotten and the 
adopted. 

Khandesh, 1848. 


* Authority. 

1, Vyav. May. p. 134 /. 4. 

2. * Mit. Vyav. /. 58 p. 1 L 9. 

See Chapter II., Sec. 8, Q. 1. 

Remarks. 

1. The daughter’s son inherits, according to Authority 2, if the 
grandfather died after his son. 

2. The Shastri’s remark refers to “ the putrika-putra/’ the son 
of an appointed daughter, who according to the ancient law was 
reckoned amongst the “ twelve sonfe,” but whose heirship in that 
character would not now be recognized. 


Question 4.—A man died. There is a son of his 
daughter, and a second cousin. Which of these is the 
heir ? 

Answer. —If the deceased was a separated member of 
the family, his daughter’s son is the heir. If he and the 
second cousin have lived as members of an undivided 
family, the cousin will be his heir. 

Khandesh , August 25th , 1853. 


Authority. 

]. Vyav. May. p* 134 1. 4. 

2. Vyav. May. p . 138 l. 2, 

See Authority 3. 
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3. # Mit. Vyav./. 58 p. 1 l. 9. 

See Chapter II., Sec. 8, Q* 1. 

4. # Vyav. May. p. 136 /• 2. 

See Chapter I., Sec. 2, Q. 4. 

Question 5.—A Brahman died without male issue. 
Whilst the funeral rites, including the ceremony of 
“ Sapindi,” were performed from the first day by his 
brother’s son, in conformity with the deceased’s direction, 
his daughter’s son performed them from the eleventh day. 
Which of these will be the heir of the deceased ? If the 
brother’s son is entitled to the property, can the costs of 
the funeral ceremonies performed by the daughter’s son 
be paid to her ? 

Answer. —When a person who had separated from his 
family dies without male issue, his first heir is his widow. 
In her absence his daughter, and if a daughter is not in 
existence, her son is the heir. In the case under reference 
the daughter’s son, who performed the funeral rites, is the 
heir. The nephew who had separated from the deceased, 
and who performed the rights in accordance with the written 
directions left by the deceased, cannot be considered the 
heir, though he is entitled to the costs of the rites. 

Tanna, September 6tk, 1847. 

Authorities. 

1. Vyav. May. p. 138 l 2. 

ajtrsrfNwq 1 frfw sppngg *• i 
rcprr t fNrr frf^rsr u?rr * i 

(Vishnu):—If a man leave neither son nor son s son, nor (wife, 
nor female) issue, the daughter's son shall take his wealth. For 
in regard to the obsequies of ancestors, daughter's sons are consi¬ 
dered son's sons. 

(Borradaile, p. 103.) 




2 . 


Manu IX. 136* 

stTpn 3T fRTrrr grrfa ?r ft;£r?srf 5it?gw N I 
<fbr> *rr?rrJT^=r T^nfriT'^ sr^irli 

By that male child whom a daughter, whether formally ap¬ 
pointed or not, shall produce from a husband of an equal class, the 
maternal grandfather becomes the grandsire of a son’s son; let 
that son give the funeral oblation and possess the inheritance. 

(Colebrooke, Inh p* 343.) 


Question 6.—Can the male offspring of a S'udra 
woman by her second husband succeed to her father’s 
property ? 

Answer. —As there is no prohibition in the S'astra 
against remarriage by a woman of the S'udra caste, it is 
generally resorted to. The male offspring by a remarriage 
Avill therefore be the legal heir to his maternal grandfather’s 
property. 

Sudder Adawlut, November 17 th, 1838 . 

Authorities. 

]. Mit. Vyav. f. 55 p. 2 1. 1 . 

2 . Manu. IX. 132. 

3* Mit. Vyav. f. 58 p • 1 /. 9. 

See Chapter II., Sec. 8 , Q. 1. 

4 .# Nirnayasindhu Par. III. Pra. I. foL 63, p. 2, l. 7. 

srs-Rr s strgref ffnre ?ror 1 

jFrfa ^r-Tsrrqr 11 

Since (the following passage) is quoted in the llemadri:— 

“ The remarriage of a married woman, the (double) share given 
to an elder brother, the killing of cows, the (appointment of a 
brother to cohabit with the) brother’s wife, and (the carrying of) a 
water pot, these five (actions) ought to be avoided in the Kali 
(age).” 
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Remarks. 

1. The Hindu Law forbids the remarriage of widows of all 
classes. (See Authority 4.) Consequently the son of a remarried 
woman is, according to the Hindu law, to be considered illegiti¬ 
mate, and as such not qualified to inherit. 

2. As the marriage of widows is legalized by Act X V., 1856, 
the Pata-wife’s son inherits. 


SECTION 9.—MOTHER. 

Question 1.—A person executed a bond and a deed of 
separation in the name of a woman and her son. Can the 
woman sue on the bond after the death of her son ? 

Answer .—The mother, being the heir of her son, can 
do so. 

Poona , August 11 th, 1845. 

Authority not quoted. 


Authority. 

Mit, Vyav./. 58 p. 1 l 11. 

*rrrrrfa?rrl I 

^oiTTr^TgT^rT fw ; snit =r irftoir i rpjrfT 

Ptswer =er irroiftTCr- 

grim^TqT jr«nr *rr?rr i 


On failure of those heirs, the two parents, meaning the mother 
and the father, are successors to the property. 

Although the order in which parents succeed to the estate do net 
clearly appear (from the tenor of the text; Section I., § 2), since a 
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conjunctive compound is declared to present the meaning of its seve-: 
ral terms at once, and the omission of one term and retention of the 
other constitute an exception to that (complex expression), yet as 
the word ‘ mother’ stands first in the phrase into which that is re¬ 
solvable, and is first in the regular compound ‘ mother and father,' 
when not reduced (to the simplex form, pitarau, * parents’) by the 
omission of one term and retention of the other; it follows from the 
order of the terms and that of the sense which is thence deduced 
and according to the series thus presented in answer to an inquiry 
concerning the order of succession, that the mother takes the estate 
in the first instance, and on failure of her, the father. 

(Colebrooke, Mit. p. 344.) 


Question 2. —A son of 7 years of age, of a pian of 
the Parit caste, died. His father is in prison. The son’s 
mother has applied for a certificate of heirship. Can it be 
granted to her ? 

Answer.— The father is the heir of his son if he should 
die before his marriage, and in the absence of the father, 
his mother is the heir. 

Poona, April 13 th, 1857. 


Authority. 

Vyav. May. p- 138 2. 3. 

Remarks. 

1 , There are no special rules regarding the succession to the 
property of an infant. 

2 . If the property of the deceased son is separate property, as 
the context of the question seems to indicate, consisting in presents 
from relations or friends, it falls under the general rules which re¬ 
gulate the succession to the property of a separated person who has 
no male issue, and consequently the mother inherits before the 

father. 




Authority 


Mil. Vyav. /. 58 p. 1 l. 11 . 

See Chapter II., See. 9, Q. 1 . 


Question 3.—In the case of some money being due 
to a deceased person, who has a right to claim the payment, 
his mother, or his widow ? the latter being notoriously 
adulterous, and pregnant by illicit intercourse. 

Answer ,—The mother has the right to recover the 
money, even if she be separate. The widow has forfeited 
her right in consequence of her bad conduct. 

Ahmednufjgur, September 25th, 1849. 


Authorities. 

1. Vyav. May. p. 136 l- 8 . 

sqfiTxTp-rrrr qr =er II 

But. a wife who does malicious acts injurious to her husband, 
who acts improperly, who destroys his effects, or who takes delight 
in being faithless to his bed, is held unworthy of separate property. 

(Borradaile, p* ) 

2. Mit. Vyav. / 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

3* Mit. Vyav./. 58 p. 1 L 11. 

See Chapter II., Sec. 9, Q. 1 . 

Remark. 

“ Even if she be separate.” 

It does not matter whether the mother lived with her son or 
not, since she inherits on the exclusion of deceased’s widow, as 
the nearest heir to a “ separate, not reunited person, who has no 
male issue.” 




122 

Question 4.—A man died, leaving two widows. One 
of them had a son, who also died afterwards. Which of 
the survivors is entitled to the property of the deceased as 
his heir ? 

An s wEii .—The son became heir of the deceased father, 
and when the son died, his mother became his heir, lhe 
step-mother is not his heir. 

Dharivar, October 13 tk, 1852. 


Authorities. 

1 . Mit. Vyav. /. 55 p. 2 1. 1. 

See Chapter I., Sec- 2, Q. 4. 

2. Mit. Vyav. /• 55 p. 2 /. 7- 

3. Vyav. May. p. 83 1. 7. 

4. Mit. Vyav./. 58 p.U. 11. 

See Chapter II., Sec. 9, Q. !• 


Question 5.—A man died, leaving two sons by two 
different wives. The son of the younger wife was a minor, 
and his share was therefore deposited by the father with 
a banker. The son afterwards died. Has his mother or 
his step-mother the right to inherit his property ? 

Answer. —The mother of the deceased. 

Ahviednuggur , April 3rd, 1857. 


Authorities. 

]. Mit. Vyav. / 55 p. 2 /. 8. 

2 . Mit. Vyav. /. 51 p. 1 l . 3. 

3 . Vyav. May. p. 2. 

4. Mit. Vyav. f. 46 p. 1 /. 9. 

5 * Mit. Vyav. f> 58 p. I l. 11. 

See Chapter II., Sec. 9, Q. 1. 
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Question 6.—On the death of a man his estate was 
entered in the public records in the name of his son. The 
son subsequently died, and there remained two claimants, 
namely, the son’s mother, who was married by “ Pat,” and 
his step-mother, who was married by “ Lagna.” In whose 
name should the estate be entered ? 

Answer. —If the widows live together, the one who by 
age and abilities appear superiors, should be considered 
entitled to have the property registered in her name. If 
they are separate the mother of the deceased son should 
have a preference to the other. 

Dharwar , May 5 th, 1858. 


Authorities. 

1. Mit. Vyav./. 20, p. 1, 1 16. 

2* Mit. Vyav. f. 58, p. 1, l. 11. 

See Chapter II., Sec. 9. Q. 1. 

Remark. 

The Shastri seems to have thought of the case of two widows 
who after their husband’s death became joint owners of his property. 
In this case the land must be entered in the name* of the deceased 
son’s mother, since she is the sole heir of his property. 


Question 7.—A man died leaving a widow and a son. 
He held a Desaigiri Watan, which was his ancestral pro- 
perty. The mother and the son used to manage the Watan 
conjointly. The son afterwards died, leaving a widow and • 
a male child. The latter died subsequently. The question 
is, whether the mother or the grand-mother of the male 
child is entitled by right of inheritance to take the Desai- 
giri and other property ? Are both of them entitled as 
heirs ? 
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Answer. —The mother is the nearest relation of the child. 
She is entitled to inherit the property of her son. She 
cannot, however, transfer the Desaigiri, &c., to others by 
sale, gift, or mortgage. She should live upon the proceeds 
of the property. 

Surat , July 20th, 1854. 

Authorities. 

1 . Mit. Vyav./. 55, p. 2, l. 13. 

See Authority 6. 

2 . Vyav. May. p. 138, /. 5. 

See Authority 5. 

3. ManulX., 187. 

4 . Vyav. May. p. 135, l. 12- 

See Chapter II., Sec. 6 a., Q. 6. 

5* Mit. Vyav./. 58 p. 1 l. 11. 

See Chapter II., Sec. 9, Q. 1. 

Question 8.—A man possessed a house, and held some 
cash allowances called Desaigiri, Muglai, Sirpava, Chirde, 
and Vazifa. He died leaving a widow and a son. The 
latter, who was a minor, died subsequently. The pater¬ 
nal uncle of the man received the Watan allowances. The 
house was also* in his possession. He received a certificate 
declaring him to be the heir of his nephew. The man’s 
widow has obtained a certificate declaring her to he the 
heir of her son. On the strength of this certificate, she 
claims the Watan allowances. These allowances are the 
ancestral property of the family. Supposing the deceased 
son’s grandfather had divided his property between him¬ 
self and his brother, to whom will the right of claiming 
the house and the allowances belong ? and if the division 
has not taken place, to whom will the same right belong ? 

Answer. —On the death of a man, his son becomes his 
heir. His right is not affected by the separation or union 




of the father and other members of the family. According 
to this rule, the son in the question became heir of his 
father. On his death, his mother can claim to be the heir 
of her son. She therefore has a right to the Watan, house, 
and other property of the deceased. 

Surat, July 30th, 1865. 


Authorities. 

1. Vyav. May. p. 83. 

2. Viramitrodaya / 193 ]>• 1 l. 2. 

3. Manu IX. 137. 

4. Manu IX. 163. 

5. Mit. Vyav./. 58 p. 1 l II. 

See Chapter II., Sec. 9, Q. 1. 

Remark. 

The mother inherits only in case her son had separated from the 
rest of the family. 

Question 9. — A woman of the “S'udra” caste had 
a son by her first husband. She married herself by the 
“ Pat” ceremony to another husband, with whom she and 
her son lived. When the son came to age he was married 
at the house of his mother’s second husband. A few years 
afterwards the son and his wife died without issue. The 
question is who should be considered his heir ? 

Answer— The mother is the heir, and not her second 
husband. 

Poona , November 26th, 1851. 

Authorities. 

1. * Mit. Vyav. /. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

2. # Mit. Vyav./ 58 p. 1 /. 11. 

See Chapter II., Sec. 9, Q. 1. 






Remark. 


According to Act XVI. 1856, Section II., the remarried mother 
cannot, it appears, inherit from her first husband’s son. 


SECTION 10—FATHER. 

Question 1.—Should the younger brother or the 
father of a deceased person receive the certificate of heir¬ 
ship ? 

Answer. —The father is the proper heir, but the 
younger brother may obtain the certificate, if his father 
have no objection to it. 

Rutnagherry, June 11 th, 1846 . 

Authority not quoted. 

---W. 

Authorities. 

1. * Mit. Vyav. /. 55 p . 2 l 1. 

See Chapter I., Sec. 2, Q. 4. 

2. * Mit. Vyav. /. 58 p . 1 /. 11. 

See Chapter II., Sec. 9, Q. 1. 


Question 2. —A man brought up a son of another 
man and got him married. At the time of the marriage 
he bestowed certain necessary jewels and articles of dress 
on the bride. The son died subsequently without issue. 
His widow contracted a “ Pat” marriage with another 
man. It has therefore become necessary for the woman 
to restore the jewels and the cloths. The question if 
whether the property should be taken by the father or 
the boy, or the widow of the man who brought him up ? 





Answer. —The son was not adopted, but was simply 
brought up and protected by the man. His father there¬ 
fore has a right to the property mentioned in the question. 
Surat, April Ilf h, 1850. 

* Authorities. 

1. * Mit. Vyav./. 55 jp- 2 7-1. 

See Chapter I., Sec. 2, Q. 4. 

2. # Mit Vyav./. 58 p. 1 l • 11. 

See Chapter II., Sec. 9, Q. 1. 


SECTION 11—BROTHERS. 

Question 1.—Two brothers lived separately from each 
other for 32 years. One of them, who had brought up a 
girl and got her married, died. The question is who 
should be considered his heir ? 

Answer. —The surviving brother is the heir, and not the 
foster-daughter. 

Rutnagherry, March 8th, 1851. 


Authorities. 

1. Vyav. May. p. 134 /, 4. 

See Authority 2. 

2. Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 2.—A Parades'! kept a woman, by whom he 
had some daughters. There are also his brothers. The 
Parades'! is dead, and the question is, who should be con¬ 
sidered his heir ? 

Answer. —The brothers. 

Tanna, June 4 th, 1852 . 











Authority. 


Mit. Vyav. /. 55 p. 2 1. I. 

See Chapter I., Sec. 2, Q. 4. 


Question 3.—A man had three sons, and a nephew 
(brother’s son), whose father died when he was only three 
days old. The man had brought the young child up with 
his sons. Two sons separated themselves from the rest of 
the family, while the third and the nephew lived as an 
undivided family. The nephew died, and his widow 
remained with the third son, who also afterwards died. 
The question is, whether the widow of the nephew or the 
two separated sons should succeed to the property of the 
deceased person ? 

Answer. —The wife of the nephew has a better claim, in 
case the nephew and the third son had an identity of 
interest. 

Dharwar, September 3C )th, 1857. 


Authority. 

Mit. Vyav. f. 55 p. 2 1. 1. 

See Chapter I., See. 2, Q. 4. 

Remark. 

The facts of the case appear to be these. One ( C ) of three 
brothers A, B, C, was united in interests with a married first cousin 
(bhratrivya) I). The other two brothers had separated from the 
third. The first cousin 1), died. After his death, his share 
became the property of the brother C, as women cannot inherit in 
an undivided family. After Cs death his brothers A, B, will 
therefore inherit, and not D's wife, because she is only a Sapinda 
relation. 
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Question 4.—A person divided his property between 
his legitimate and illegitimate sons. One of the (illegi¬ 
timate) brothers died without issue. Will the legitimate 
or illegimate members of the family be his heirs ? 

« Answer. —The relatives of the illegitimate branch will 
be the heirs. 

v 

Nuggnr, 1845. 

Authority not quoted. 


Authorities. 

1. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

2. Mit. Vyav. /. 58 p. 2 l. 5. 

STCTP SPltf rp^qfiT^rPTT HTJiI 3FT- 

; rr : sir inrf^fR srtrtr I 

Among brothers, such as are of the whole blood take the in¬ 
heritance in the first instance, under the text above cited; “ To the 
nearest sapinda the inheritance next belongs”; since those of 
the half blood are remote through the difference of mothers. 
(Colebrooke, Mit. p 347). 


Remark. 

It is not clearly stated whether the surviving relations of the 
deceased are all his brothers, or some brothers and some nephews, 
and it is therefore impossible to say whether the Shastri’s answer 
is correct. The order of inheritance is this :—brothers of the 
whole blood, half-brothers, sons of brothers of the whole blood, 
sons of brothers of the half-blood. 


Question 5.—A Marwadi had three wives, of whom 
the first had two sons, and the second and the third one 
each. The husband and two wives died. The widow who 

survived was the mother of the two sons. One of these 
17 HL 
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sons died before marriage. The question is, who will be 
his heir, the uterine brother or the half-brothers ? 

Answer .—The order of heirs laid down in the case of 
death of a person who has no male issue, and who is a 
“ ^ibhakta,” or a member of a divided family, is as follows : 
The widow, daughter, daughter’s son, father, mother, ute¬ 
rine brothers, and half-brothers; when one fails the other 
succeeds. If the deceased had separated and was unmar¬ 
ried, his immediate heir will be his father, and in his 
absence, his mother. If he had not separated, his uterine 
and half-brothers, who would be entitled to equal shares 
of the deceased’s property. 

Khandesh, October 20th, 1849. 


Authorities. 

1. Mit. Vyav./. 55 p. 2 /. 1. 

See Chapter I. Sec. 2, Q. 4. 

2. * Mit. Vyav./. 58 p • 1 L 11. 

See Chapter II., Sec. 9, Q. 1. 

Remark. 

Father, Mother. —It should be mother, father. 

Question 6.—A Sannyasi is dead. There are his bro¬ 
ther, a grandson of his other brother, and a widow of the 
third. Which of these will be his heir ? 

Answer .—That person will be the heir to Avhom the 
property might have been transferred, previous to the man’s 
becoming a Sannyasi. But if the property was not trans¬ 
ferred to any one, and if it constitutes what the man pos¬ 
sessed before he became a Sannyasi, it will be inherited by 
his brother, and in the absence of a brother by a brother’s 
son ; and when there is no such son, the widow oi a brother. 





The property which may have been acquired during the 
time the man was Sannyasi; such as his books, wooden 
sandals, muth, &c. will be inherited by his virtuous disciple. 
Ahmednuggur, September 2nd, 1849. 


Authorities. 

1. Vyav. May. p. 134 /. 4. 

See Authority 4. 

2. Vyav. May. p. 140 1 1. 

3. * Mit. Vyav./. 58 p. 2 l. 5. 

See Chapter II., Sec. 11, Q. 4. 
4 * Mit. Vyav. /. 55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 


SECTION 12—HALF-BROTHERS. 

Question 1 . —There were two half-brothers of the Raj¬ 
put caste. One of them died leaving his property in the 
possession of his widow. She contracted a “ Pat” marriage 
with another man. The question is, whether the widow 
or the half-brotlier has right to the property of the deceased ? 

Answer. —The widow of the deceased having remarried 
by the rite of “ Pat,” has forfeited her claim to her former 
husband’s property. The nephew has right to inherit it. 

Broach, June 29th, 1852. 


Authorities. 

1. Mit. Vyav. /. 55 p. 2 l. 8. 

2. Mit. Vyav. /. 58 p. 2 l 5. 

See Chapter II., Sec. 11, Q. 4. 


Remark. 

Regarding the loss of the widow’s rights, see also Act XV. 18 56, 
Section 2. 
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SECTION 13.—BROTHER’S SON. 

Question 1 . —A person died, and there is his brother’s 
son as well as a widow of another brother’s son. Will the 
widow be the heir in preference to the nephew ? 

Answer. —No. 

Tanna, October 11 th, 1847. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 2. 

2* Mit. Vyav. /. 55 p.2 l 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 2.—A man died. His surviving relatives 
are four nephews and a wife of a nephew. The question is, 
which of these is the heir ? 

Answer. —The four nephews are heirs. The widow of 
a nephew cannot be the heir of the deceased. 

Ahmedabad, July 18 th, 1857. 


Authorities, 

1- Vyav. May. p. 134 L 4. 

See Authority 4. 

2. Vyav. May. p. 140 l 1, 

3. Vyav, May. p . 140 /. 6. 

4. # Mit. Vyav. /. 55 p. 2 L 1. 

See Chapter I., Sec. 2, Q. 4, 


^Question 3.—Who will be the heir to a deceased 
person ? a brother’s son or a brother’s daughter ? 
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Answer. —The brother’s daughter cannot be the heir. 

Dharwar, 1845. 

Authority not quoted. 

Authority. 

* Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

Question 4.—A man died, leaving neither -wife nor 
children. He has left two relatives, namely, a sister-in-law 
and a nephew. Which of these is the heir of the deceased ? 
The sister-in-law has sold a house of the deceased without 
the consent of her son. Is this a legal sale ? 

A answer .—When a man dies without male issue his 
widow becomes his heir. When there is no widow, his 
daughter, and in her absence her son is the rightful heir. 
In the absence of a daughter’s son, the parents, and in 
their absence the uterine brothers, and in their absence the 
nephews are the heirs. This is the rule of succession laid 
down in the S'astra. According to it a sister-in-law can¬ 
not be the heir while there is a nephew alive. The sale 
effected by the widow without her son’s consent cannot be 
considered legal. 

Ahmedabad, January 31 si, 1852. 

Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 2. 

2. # Mit. Vyav. /. 55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 

Question 5.—A man died. His surviving relatives 
are a nephew and a son of another nephew. Which of 
these is his heir ? 
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Answer .— The nephew is the heir. The son of a nephew 
cannot be considered the heir while a nephew is alive. 

Ahmednuggur, July 8th, 1856. 


Authorities. 

1. Vyav. Mav. p. 134 1.4. 

See Authority 2. 

2* Mit. Vyav. /. 55 p. 2 4 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 6.—If a deceased person has left a sister and 
some nephews, which of them will be his heir ? 

Answer. —If the deceased and his nephews were undi¬ 
vided in interest, the nephews will be his heirs ; but if they 
were separated, the sister will be his heir. 

Ahmednuggur, December 31srf, 1846. 

Authority not quoted. 


Authority. 

* Mit. Vyav. f. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

The nephews (brother’s sons) are the heirs in every case. 


Question 7.—A man separated from the rest of the 
members of his family. Afterwards he died. His sisters 
claim the right of inheritance. The grandmother and the 
nephew of the deceased have objected to their claim. The 
question is, which of these three relatives is the heir of the 
deceased •? 
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Answer .—If the deceased was a separated member of 
his family, and if he had no son, his nephew is his heir. 
When there is no nephew, the mother of the deceased’s 
father, and in her absence his sisters are his heirs. 

Surat, October Mtli, 1845. 

Authority not quoted. 


Authorities. 

1.* Mit. Vyav. /. 55 p. 2 I. 1. 

See Chapter I., Sec. 2, Q. 4. 

2* Manu IX. 217. 

^ f Trnrr sr^tr I 

The mother also being dead, the paternal grandfather and 
grandmother take the heritage on failure of brothers and nephews. 
(Sir W. Jones.) 


Question 8.—Who will be the heir of a deceased 
person ? his kept woman or his brother’s son ? 

A nswer. —The nephew is the heir, but the kept woman 
will be entitled to a maintenance. 

Dharwar, 1846. 

Authority not quoted. 


Authorities. 

1 * Mit. Vyav. /. 56 p. 2 l 1. 

See Chapter I., Sec. 2, Q. 2. 
2.* Mit. Vyav. f. 57 p. 1 l. 5. 

See Chapter II., Sec. 3, Q. 2. 


Question 9.—There were two brothers, Uderam and 
Hiima. The latter had kept a woman, by whom he had a son. 
After his death Uderam protected the son and got him 
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married. The woman and Uderam died. Can the illegiti¬ 
mate son of Hooma be the heir of the deceased Uderam ? 

Answer. —He may be considered the heir, if, according 
to the custom of the Marwadis, there is no objection to his 
succession ; but if it is contrary to the custom, he will be 
entitled to whatever he may have received from his uncle 
as a mark of his alfection, and if the son is a minor, the 
Sirkar should make a provision for his protection till he 
attains to the proper age, and the rest of the property 
may be taken by Government. 

Ahmednuggur, March 8th, 1847. 


A UTHOHITY. 

Vyav. May. p. 7 l. 1. 

awF?T : M =3- % tmr. sthit nrgf^rrs 

% qrarqfolT: JT5TT Rtgnftaiqrll 

Thus Brihaspati says :— 

Let all rules, of each country, caste, and family, that have been 
divided and preserved from ancient times, be still observed in the 
same way, otherwise the subjects will rise in rebellion. 

(Borradaile, p. 7.) 

(Compare also Manu VIII., 48.) 


Question 10.—A village was granted on hereditary 
Inam tenure to a younger brother. The grantee sub¬ 
sequently died without issue, but there are sons of his 
brother. Can the Sanad, declaring the grant to be “Van'sa- 
parampara,” be construed to extend the benefit of the 
grant to the nephews of the grantee ? 

Answer. —The grantee was a Brahman. By reason of 
the grant he became proprietor of the village. After his 
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death, the surviving members of his family have a right to 
his property. A king is prohibited from taking any pro¬ 
perty of a Brahman, even though he may have at his 
death left it without an heir. If the deceased has left no 
other heir than his nephews, they will be his heirs entitled 
to the village. 

Sudder Adfiwlut, September 8th, 1837. 

Remark _By the term “ Vans'a-parampara ” are understood 

“ male” and ‘'female” descendants in the direct line, but never 
brothers or brothers’ sons. Consequently the nephews, in the case 
stated, have no title to the property. 


Authorities. 

1. * Amarakosha, Book II., Chapter 7, 1. 

Amarasiihha here enumerates vams'a amongst the words for 

lineage. See also Wilson’s Sanskrit Dictionary. 

2, * Viramitrodaya, /• 204 p. 1 l. 1. 

qpr-sj Tfirn €nf)r I 

A son and a daughter both continue the race of the father. 


SECTION 14.—GOTHA JAS (GENTILES). 

Introductory Remark. 

1. As the determination of the exact order in which the Gotra- 
jas inherit presents considerable difficulties, on account of the 
differences of opinion appearing in the Law books which have 
authority in this Presidency, as well as on account of the merely 
fragmentary manner in which they discuss the nicer points of the 
subject, it seems advisable to give some account of the principles 
according-to which the cases falling under this Section have been 

arranged. 

18 HL 
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2. The term “ Gotraja” designates, according to the Mitak¬ 
shara and Mayukha—1, the paternal grandmother; 2, the Gotraja- 
Sapindas; and *3, the Gotraja-Samanodakas. As there are no 
cases referring to the paternal grandmother, the Gotraja-Sapindas 
occupy here the first place. (I.) Amongst these have been placed, 
first ( A), those whose right to inherit is expressly mentioned in the 
Mitfikshara, the Viramitrodaya and the Mayukha. The Mitakshara 
(with which the Viramitrodaya agrees perfectly) names the following 
Gotrajas as entitled to inherit, after the paternal grandmother, 
the property of a divided male (Colebrooke, Mit. p, 350):— 

1, The paternal grandfather; 2, the father’s brothers; 3, the 
father’s brothers’ sons; 4, the paternal great-grandmother; 5, 
the paternal great-grandfather; 6, the paternal grandfather’s 
brothers; 7, the paternal grandfather’s brother’s sons; and this 
order of heirs is to be repeated up to the seventh ancestor. 

The Mayukha lays down the following order :— 

1, The uterine sister; 2, the paternal grandfather and the 
half-brothers as joint heirs; 3, the paternal great-grandfather, 
the father’s brother, and the sons of half-brothers, as joint heirs; 
and so on, all the Gotrajas up to the seventh ancestor, according 
to the nearness of their relationship. But as Mr. Colebrooke 
remarks (Mit. p. 350, Note), it is by no means clear how the remo¬ 
ter heirs are to follow one another. 

3. Though in general the MitaksharS. possesses the greatest 
authority in this Presidency, and it would therefore seem necessary 
to follow its order, it was nevertheless in this instance impossible 
altogether to neglect the Mayukha, since it is asserted by the Shas- 
tri, who assisted in the compilation of the Digest, and the answers 
to Q. 1—4 of Sect. 14 a, 1, bear out his statement, that in Guzerat 
the Mayukha partially prevails over the Mitakshara, and the sister 
is there allowed to inherit immediately after the paternal grand¬ 
mother.* Consequently the first place has been assigned to her in 
the following Section. In order to avoid a division of the cases 
referring to the sister’s right of inheritance, those from the Dekhan 

*5eealso a case (Vinayekrao Anandrao versus Lakshmibai, &c.) decided by the 
late Supreme Court on the 22nd March 1861, reported in the " Bombay Times 
and Standard” April 26th, 1861, 
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and Konkan decided in her favour, have been subjoined to those 
from Guzerat, though, according to the Mitakshara, they would 
more properly be included in Section 15. 

4. The cases which refer to the right of the Gotrajas, not men¬ 
tioned in the Mitakshara and Mayukha form the second divison 
(B), and have been classed under two headings; a, males; b , 
females; because the rights of the latter depend on principles 
less generally accepted than those recognized as applicable to the 
former. 

5. The question whether the Gotraja-Sapindas, who are not 
expressly mentioned in the Law books, have any right to in¬ 
herit, and, if they have, in what order they succeed, are not easy 
to decide. As regards the males, the Shastris have confidently 
asserted their rights (see Section 14, I., B. A. 1 and 2) and quoted 
as authority for their opinions the passage of the Mitaksharfi 
(Vyav. f. 55, p. 2, h 1 :see Chapter I., Sec. 2, Q. 4), which names 
the Gotrajas as heirs. It appears therefore that they considered 
the series of Gotraja-Sapincla heirs, given by VijnanesVara (Cole- 
brook, M it. 1. c. ) as not exhaustive, nor intended to exclude others 
than those named, but only as an exemplification of the general 
doctrine. The same opinion has also been advocated by the 
Shastris in other parts of India, where the Mitakshara is the ruling 
authority,* and Mr. Vinayak Shastri, the late Law Officer of the 
High Court of Bombay, fully concurs in it. Moreover this view 
was adopted by Mr. Harrington in the case of Dutt Zhabho 
Lannauth Tha and others v. Raj under Narain Rae and Coower Mo- 
hainder Narain Rae,f and the Privy Council, on Appeal, confirmed 
his judgment. Mr. Harrington, after having proved that the word 
putra, 'son/ is used in the Mitakshara and Subodhini, as a gene¬ 
ral term for descendant or male issue, says in his review of the 
opinions of the Sh&stris ( p . 157) :— 

“ The same construction must, I think, be put on the words sons 
and ‘ issue’ (putra and sunavah) in the fourth and fifth paragraphs 

* See Morley, Digest. New Series, p. 187, No. 14, Moore, Indian Appeal, 
IT., pp. 132—168. 

t Moore, Indian Appeal, l, c. 
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of fire fifth Section and second Chapter of the Mitakshara,* and 
this interpretation is indeed indicated by other expressions of the 
same paragraphs ; viz. on. failure of the fathers and on failure of the 
paternal grandfather s line (Santana). To adopt the construction 
pioposed by the Appellant, would be to cut off all the descendants 
below the grandson of the father, grandfather, and every other 
ancestor, and would render nugatory the provisions in the Mita¬ 
kshara ,^f as well as other books of law, which expressly state the 
succession of kindred belonging to the same family, as far as the 
limits of knowledge as to birth and name extend.” J 

But the opinion, that Vijnanes'vara’s series of heirs is not in¬ 
tended to be exhaustive, may be strengthened by some further 
aiguments. firstly, if it were intended to be exhaustive, not 
only would the provision that the Gotraja-Samanodakas may in¬ 
herit as far as name and knowledge of birth extend, as Mr. 
Harrington observes, be rendered nugatory, but virtually all the 
Samanodakas and one line of the Sapindas would be excluded 
Irom the succession. For it is hardly possible that the seventh 
ancestor and his sons and grandsons could be alive at the time of 
the death of the seventh descendant; and this improbability in¬ 
creases with every grade among the Samanodakas, who extend to 
the fourteenth ancestor, and are to inherit in the same order as the 
Gotraja-Sapindas, £.<?., 1, female ancestor; 2, male ancestor; 3,their 
sons ; 4, and grandsons. But, secondly, the definition of the word 
Sapinda, which Vijnanesvara gives in the first chapter of the 
Mitakshara, clearly shows that all the unmentioned descendants of 


* Colebrooke, Mit. p. 350. 

4. Hereon failure of the father s descendants the heirs are successively the 
paternal grandmother, the paternal grandfather, the uncles, and their sons. 

5. Cf On failure of the paternal grandfather’s line, the paternal great-grand¬ 
mother, the great-grandfather, his sons and their issue, inherit. In this man¬ 
ner must be understood the succession of kindred belonging to the same General 
family, and connected by funeral oblations.” 

f Colebrooke, Mit.p. 351. 

| Compare also Reports S. D. N. W. P,1S63, II., p. 134,and 1864, p. 523. 
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the lines of the various ancestors, down to the seventh degree, as 
well as the descendants of the deceased person, down to the 
seventh, inherit. For Vijnanes'vara says (Achhrakanda/. 6, p. 1, 
/. 15), when he explains the verse L 52, of Y&jnavalkya, in 
which it is declared that a man shall marry a girl who is not his 
Sapincla:— 

I Tnnqr w m *rF^r I 7 wf^rr 

arsrf^T rrrtr 1 >raPT 1 

rpjrfr jsppt fasrr *rt-*rfgi 37 n 1 <rgf 

Rprrr'T T^rTrnrosrr^rT 1 ut-t- 
5 rr)rrsnTTr?^q- *mrr 1 cPir mErra-s-rRfiiTf* HT^r^r 
?PTr irrfcifiTr 3 ^rR-fir^^ 5 r^nfJi'Tr?T 5 rrfr 1 <T*rr fSr?pr- 
fqffcg-^rRfW^ 1 fr^rr q^r sr? qr?^rr ^srflrrrwrq^r 1 
*sr^»rr?n<Tra‘f^ <Rwrfatortkin&» ^t^ 3 TfhTr«r*r- 
r^r 1 ^ w *nr srf^sreT^sr z* srnaTtirrqr^Tr 
^^nflrr^r %ft<nar * II 

“ (He should marry a girl) who is non-Sapinda (with himself)* 
She is called his Sapinda who has (particles of) the body (of some 
ancestor, &c.) in common (with him). Non-Sapinda means not his 
Sapirida. Such a one (he should marry). Sapinda-relationship 
arises between two people through their being connected by 
particles of one body. Thus the son stands in Sapinda-relationship 
to his father because of particles of his father’s body having entered 
(his). In like (manner stands the grandson in Sapinda-relation¬ 
ship) to his paternal grandfather and the rest, because through his 
father particles of his (grandfather’s) body have entered into (his 
own). Just so is (the son a Sapinda-relation) of his mother, be¬ 
cause particles of his mother’s body have entered (into his). 
Likewise (the grandson stands in Sapinda-relationship) to his 
maternal grandfather and the rest through his mother. So also 
(is the nephew) a Sapinda-relation of his maternal aunts and uncles, 
and the rest, because particles of the same body (the paternal 
grandfather) have entered into (his and theirs); likewise (does he 
stand in Sapinda-relationship) with paternal uncles and aunts, and 
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the rest. So also the wife and the husband (are Sapinda-relations 
to each other), because they together beget one body (the son). 
In like manner brothers’ wives also are (Sapinda-relations to each 
other), because they produce one body (the son), with those (seve¬ 
rally) who have sprung from one body (i. e. because they bring 
forth sons by their union with the offspring of one person, and 
thus their husbands’ father is the common bond which connects 
them). Therefore one ought to know that, wherever the word 
Sapinda is used, there exists (between the persons to whom it is 
applied) a connection with one body, either immediately or by 
descent.” 

After refuting some objections which might be raised against 
this definition, and after discussing the latter part of Yajn. I. 52 
and the first half of Yajn. I. 53, Vijnanes vara again recurs to the 
questions, who the Cotraja Sapindas are- Mitachara./. 7 p. 1 /. 7. 

snf^iTTFrir I zw mw 

wrctflrqftnw airr i *rrpr- 

II crrgr- W *rr^r f^pn 

«?tr Pn’rfr ?f^r : I 

f T¥T? i n ^ *rcnr *• i fn^ntesror- 

«rnr *FR5rra'f^T^r*r • 

« l n the explanation of the word ‘ asapindam’ (non-Sapinda, verse 
52), it has been said that Sapinda-relation arises from the circum¬ 
stance that particles of one body have entered into (the bodies 
of the persons thus related) either immediately or through (trans¬ 
mission by) descent. But inasmuch as (this definition) would be 
too wide, since such a relationship exists in the eternal circle of 
births, in some manner or other, between all men, therefore the 
author (YAjnavalkya) says 



Wm#y. 
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Vs. 53. “ After the fifth ancestor on the mother’s, and after the 

seventh on the father’s side.”—On the mother’s side, in the 
mother’s line, after the fifth, on the father’s side, in the father’s 
line after the seventh (ancestor), the Sapinda-relationship ceases; 
these latter two words must be understood ; and therefore the word 
Sapinda, which on account of its (etymological) import c (connected 
by having in common) particles (of one body)’ would apply to all 
men, is restricted in its signification, just as the word pankaja (which 
etymologically means Ci growing in the mud,” and therefore 
would apply to all plants growing in the mud, designates the lotus 
only) and the like ; and thus the six ascendants beginning with the 
father, and the six descendants beginning with the son, and one’s 
self (counted) as the seventh (in each case), are Sapincla-relations. 
In case of a division of the line also, one ought to count up to the 
seventh (ancestor) including him with whom the division of the 
line begins (c.* 7 . two collaterals, A and H are Sapindas, if the 
common ancestor is not further removed from either of them than 
six degrees), and thus must the counting of the (Sapinda-relation¬ 
ship) be made in every case.” 


From this passage the following conclusions may be drawn :— 

1. Vijiianes'vara supposes the Sapinda-relationship to be based, 
not on the presentation of funeral oblations, but on descent from 
a common ancestor, and in the case of females also on marriage 
with descendants from a common ancestor. 

2. That all blood relations within six degrees, together with 
the wives of the males amongst them, are Sapinda-relations to 
each other. 

The bearing of these points on the definition of the “ Gotraja- 
Sapindas,” as well as on the interpretation of the passage referring 
to their rights of inheritance, is obvious. It appears that the series 
of heirs given there is not exhaustive, and that the term “ Gotraja- 
Sapindas ” designates, if applied to males only, all those who are 
blood relations within the sixth degree, and who belong to one 
family, i.e. bear one name. If this inference is accepted, all these 


persons are entitled to inherit according to the passage of the 
Mitakshara given above.* 

The only remaining question is, in which order the Gotraja- 
Sapinclas, who are not mentioned in the Mit&ksharfi, are to be 
placed. The principle suggested by Mr. Harrington, namely, to 
continue each line of heirs down to seventh person, and thus to 
allow, first the brother's descendants to inherit, next the paternal 
uncle's descendants, and so on, can easily be carried out in the case 
of the paternal uncle's line and those descended from the sons of 
remoter ancestors. But it is impossible to allow the brother's 
grandsons, great-grandsons, and remoter descendants to inherit 
before the paternal grandmother, since the right of the latter to 
succeed immediately after the brother^ sons is clearly settled, not 
only in the Mitakshara, but in all the law books of the Benares 
School, and in the Mayukha.f Besides, under this arrangement 

* The following table will serve to show the exteut of the Gotraja-Sapinda 
relationship, as far as the males are concerned— 



t See Colcbrooke, Mit. p. 349. Vyav. May. p. 106. So also Visves'vara 
in the Subadhini adds the following comment to the words “ on failure of the 
father’s line faatf : II The line of the father (must be 

understood to) end with the brothers and their sons.” 
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the remoter descendants of the deceased himself, as great-great- 
grandsons, who possibly might be in existence at the great-great¬ 
grandfather’s death, would be lost sight of altogether. In order to 
provide for the rights of these persons, who undeniably have aright 
to inherit, they might either be considered as co-heirs with the 
descendants of the paternal uncle, who are equally distant from 
the deceased, or placed after the paternal grandmother, and before 
the paternal grandfather, viz. 1, paternal grandmother; 2, de¬ 
ceased’s great-great-grandsons ; 3, brother’s grandsons, brother s 
great-grandsons; 4, brother’s great great-grandsons ; 5, paternal 
grandfather. The second arrangement seems to be the more 
satisfactory, as it follows the principle indicated by the Mjtak- 
shara, that the succession is to go according to the different lines. 

6. As regards the female Gotraja-Sapindas, who occupy the 
next division (I. B. b.), their right to inherit is still less generally 
recognized than that of the males. 

a. According to the doctrines of the Bengal and the Madras 
school of lawyers, as represented by Jimhtavahana* and the Srariti- 
chandrika, females are in general incapable of inheriting, and this 
disability can be removed only by special texts of the Dharma- 
s astras. The authority for this view is Baudhayana, the reputed 
founder of one of the schools of the Black Yajurveda, who in his 
turn quotes a passage of his Veda to support his opinion. He 
says, Pras'na II. k. 2:— 

Soft —.sr *nnr RrftfSjrnr 

aTTrorcrrsj inrr rpr II 

U A woman is not entitled to inherit; for thus says the Veda, 
females and persons deficient in an organ of sense, or a member^ 
are deemed incompetent to inherit. ,, 

The meaning assigned by Baudhayana to the Veda passage is 
by no means the only one in which it can be taken. Vidyaranya, 
in his commentary on the Taittiriyaveda, explained it, as Mitra- 
mis'ra (Viram. /. 209 p. 1. /. 10) says, in a different way, so that it 
would have no reference to inheritance; and indeed it may be 
interpreted quite differently.^* 


* Colebrooke, Davabhaya, p. 215. 

t It may be translated thus—“Women arc considered disqualified to drink 
the Soma juice, and receive no portion (of it at the sacrifice).” 

19 HL 






But whatever may be the respective philological value of these 
different comments, Baudhayana’s explanation has long ago be¬ 
come law in the East and South of India, and there accordingly 
those females only inherit who are specially mentioned in the texts 
of the law books. 

b. But it is an open question, whether this doctrine prevails also 
in this Presidency, where the Mitakshara and the M ayukha are 
the ruling authorities. The following considerations seem to fur¬ 
nish an answer to it. 

Firstly , the text of Baudhayana, or the principle that women 
are in general incapable of inheriting, is laid down neither in the 
Mitakshara nor in the Mayukha. 

Secondly , the Mitakshara mentions the great-grandmother's right 
to inherit, and indicates that the wives of the other ancestors in 
the direct line, up to the seventh degree, likewise succeed to the 
estate of their descendants, though none of them is provided for by 
special texts. They inherit therefore merely by virtue of their 
relationship as Gotraja Sapindas. Hence it follows that the Mi- 
taksharS. does not recognise the doctrine of the Bengal and South¬ 
ern schools, and there is consequently no reason why, according 
to its doctrine, the female Gotraja Sapindas, whom it does not 
mention, should be excluded from inheriting, if the males, who 
stand in the same position, are allowed to do so. Moreover, 
one of the commentators on the Mit&kshar&, Balambhatta, ex¬ 
pressly mentions the right of a pre-deceased son’s widow, whom he 
places immediately after the paternal grandmother, and says that 
the word Sapinda must be everywhere interpreted as including the 
males and females.* * Nilakantha likewise adopts the same view 
as the Mitaksharh, as he makes the sister inherit as the first and 
nearest amongst the Gotraja Sapindas^ 

c. But though both the principal authorities thus repudiate the 
doctrine of Baudhayana, and allow females to inherit as Gotraja 


* Vis'res'rara, in his discussion on the rights of the paternal grand-mother, 
says, that there is no objection to understand the word ‘ Gotrajas* in the sense of 

* male and female Gotrajas.’ 

t Vyav. May. Borradaile, p. 106. 
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Sapindas, they differ as to the question what females fall under 
this designation. 

The Mitakshara and its followers seem to interpret the term 
« Gotraja” (literally “born in the family”) as “belonging to the 
family.” For we read Mitaksharfi Vyav. f 58, p. 2, 1. 13 

jrrsnrr: f*?TPrcr^m»Trsr : I fir^rm^rorr 

The kinsmen sprang from the same family as the deceased 
(Gotraja) and connected by funeral oblations (Sapinda), namely, 
the grand-father and the rest, inherit the estate. For the kinsmen 
belonging to a different family (bhinnagotra), but connected by 
funeral oblations (Sapinda), are included by the term cognates 
(Bandhus); and Mit. ibid 1 15, the word safnanagotra, ‘ belonging 
to the same family/ is substituted for “ gotraja/’ 

The substitution of samanagotra for gotraja, as well as the 
employment of bhinnagotra to designate the opposite of the term, 
both show that Vijmines vara took gotraja in the sense of belong¬ 
ing to the same family.” If the term has this meaning, it would 
follow, that no married daughters of ascendants, descendants, or 
collaterals, can inherit under the text which prescribes the succes¬ 
sion of the Gotrajas. For the daughters by their marriage pass 
into another family, or, as the Hindu lawyers say in their expres¬ 
sive language, “ are born again in the family of their husbands. 
But it seems improbable that even unmarried daughters of Gotraja 
Sapindas can inherit under the text mentioned. For, though they 
belong to their father’s gotra up to the time of marriage, they 
must leave it, under the Hindu law, before the age of puberty; and 
consequently by their succeeding to the estate of Sapindas belong¬ 
ing to their fathers’ families, the object of the law, in placing Sagotia 
Sapindas before the Bhinnagotra Sapindas, namely, the protection 
of the family property, would be defeated, since such property, 
through them, would pass into their husbands’ families. It seems 
therefore more in harmony with the principles on which the doc¬ 
trines of the Mitakshara are based, to exclude even unmarried 
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daughters of Gotrajas* The only females who can he under¬ 
stood by the term Gotraja-Sapinda, are the wives and widows of 
the male Gotraja-Sapindas. 

Nilakantha, on the other hand, takes ‘ gotraja’ in the sense of 
‘ born in the family,’ and declares expressly, that the ‘ sister’ in¬ 
herits for this reason.‘f He does not mention the paternal great¬ 
grandmother, nor the widows of other Gotrajas in his list of heirs. 
But it is not clear whether he intends to exclude them, as, accord¬ 
ing to Hindi! ideas, a wdfe may be said to have been born again 
in the family of her husband. At all events, he would place the 
daughters of male Gotraja-Sapindas amongst the heirs bearing this 
name. 


<§L 


The Shastris have in their answers, except in the Guzerath cases 
relating to the sister, generally followed the Mitakshara. They 
prefer the sister-in-latv to the sister’s son (Bhinnagotra-Sapinda) 
and to a male cousin and more distant male Sagotra-Sapindas,J the 
paternal uncle’s widow to the sister, the maternal uncle, and the 
paternal grandfather s brother, and they allow a daughter-in-law 
and a distant Gotraja-Sapinda’s widow to inherit. It is, however, 
sometimes impossible to bring the authorities which they quote 
into harmony with their answers. 

Fiom their answers, as well as on account of the general prin¬ 
ciple thatthe nearest Sapinda inherits,it would appear that the 
place of the widows of descendants and collaterals in the order 
of heirs is immediately after their husbands. 

7. Regarding the Samanodakas, who occupy the next division, 
it may suffice to remark that according to the principles of inter¬ 
pretation adopted by VijnanesVara in regard to the passage on 
Sapincla-relationship, they must be understood to comprise the male 


* Balambhatta admits the rights of inheritance of sisters, sister’s 
daughters, and daughter’s daughters. But he does jiot consider them to be in¬ 
cluded by the term Gotraja-Sapinda, but by the words “ bhr&tarah,” “brothers,” 
and “ dauhitra,” daughter’s son, and “ tatputra,” his (her) sons, in Y&jnavaikya’s 
text. 

t See Vyav. May. Borradaile,p. 106. 

t See Sec. 14, I. B. b. 2. 

IT See Vyav. May. p. 106. 
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ascendants, descendants, and collaterals beyond the sixth and 
within the thirteenth degrees, together with their wives or widows, 
or all those persons who can furnish a satisfactory proof of their 
descent from a common ancestor. The order of their succession also 
must be regulated by the same principles as that of the Sapindas. 


I. SAPINDAS. 

A. —Heirs mentioned in the Mitaksiiara and Vyavahara 
Mayukiia. 

1.—FULL SISTER. 

Question 1.—A man died. He possessed certain pro¬ 
perty acquired by himself and his ancestors. The question 
is, whether the sister or the sister-in-law of the deceased 
is the heir ? 

Answer. —The sister, and not the sister-in-law is the heir. 

Surat, August 15/A, 1858. 

Authorities. 

1. Vyav. May. p. 140 /.l. 

UK 

In default of her (the grandmother) comes the sister; under this 
text of Manu: To the nearest Sapinda (male or female), after him 
in the third degree, the inheritance belongs, (Borradaile, p. 106). 

2. Mit. Vyav. /. 69 p. 1 /. 16. 

3. Mit. Vyav./. 45 p. 1 l. 5. 

4. Mit. Vyav. / 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 2.—A man died. He had no wife or children, 
and there is no member of his family except a sister. She 
has two daughters; one of them is a widow, and the other 
is a married woman and has a male child. . The question 
is, whether the son should be considered the heir of his 
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mother’s maternal uncle, in preference to the claims of his 
mother and grandmother ? 

Answer. —In the absence of a near relation, a distant 
relation becomes heir of a deceased person. The sister is 
a Gotraja relation, and must be preferred to all others men¬ 
tioned in the question. 

Alimedabad, May 28 th, 1847. 


Authorities. 

1. Vyav. May. p. 140 1. 1. 

See Chapter II., Sec. 14, I. A. Q. 1. 

2. Vyav. May. p. 134 l. 4. 

See Authority 3. 

3. # Mit. Vyav. f. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 


Question 3.—A man had two wives. The elder of 
them has a daughter. The daughter lias three sons. The 
second, or the younger wife, has a son and two daughters. 
Qne of the last mentioned daughters died when her mother- 
in-law was alive. She has left a son. The second, or the 
younger Avife, and her sons died. Her surviving daughter 
has applied for a certificate of heirship of the deceased 
mother and brother. The deceased daughter’s son, and the 
son of the daughter of the elder wife, have brought forward 
objections to their claim. It must be observed that the 
uterine brother and sister of the applicant died when 
their mother was alive, and that the elder wife and her 
daughter died when the younger wife was alive. The ques¬ 
tion is, which of the survivors is the heir of the deceased 
younger wife ? 

Answer. —When a man dies, his widow, daughter, and 
other near relations become his heirs; and in the absence of 
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these, the uterine sister; and failing her and her son, the 
daughter is the heir of the deceased younger wife. In the 
absence of the daughter, the daughter’s son will inherit the 
property of his maternal grandmother. The applicant * 
is therefore the heir of the two deceased persons. 

Sut'at, September 28 th, 1857. 


Authorities. 

1. Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. Q. 1. 

2. Vyav. May. p. 138 l. 4. 

3. Vyav. May. p. 137 /. 5. 

4. Vyav. May. p. 137 l. 8. 

5. Mit. Vyav. /. 48 p. 1 L 14. 

*ntr|ferrr: srrjf'rrrri 

“The daughters share the residue of their mother’s property 
after payment of her debts.” 

(Colebrooke, Mit. p . 266.) 


* The following genealogical table will illustrate the answer :— 



Objector. 


Objector. 
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Question 4.—A man died. He has left neither a wife 
nor children. His sister and her son claim to be his heirs. 
The question is, which of them should be considered the 
heir ? 

Answer .— If there are none of the man’s following 
relations, viz: — 

A son, 

A wife, 

A daughter, 

A daughter’s son. 

The mother, 

The father, 

A uterine brother, 

A stepbrother, and 
A brother’s son, 

a gotraja relation becomes heir; and among the gotraja 
relations, the father’s mother is to be preferred to all others. 
The next gotraja and heir is the sister, and then the 
sister’s son. 

Ahmedabad, April 20 th, 1847. 


Authorities. 

1. Vyav. May. p. 134 5 4. 

See Authority 3. 

2. Vyav. May. p. 140 1. 1. 

Sec Chapter II., Sec. 14, I. A. Q. 1. 

3. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

Regarding the sister’s son see Introductory Note to Sec. 15, Cl. 4, 
Ch. II. _ 

Question 5. —Who is entitled to inherit from a deceased 
person, his sister or the sister’s son? 




Answeh. —If there is a sister, she succeeds first; a 
sister's son does so after her. 

Ahmednuggur , November 1$Z, 1847. 


Authorities. 


1. Vyav. May. f. 140 Z. 1. 

See Chapter II., Sec. 14, I. A. Q. L 

2. Vyav. May. p. 134 /. 4. 

See Authority 6. 

3. Vyav. May. p. 141 Z. 7. 

4. Vyav. May. 181 Z. 5. 

5. Vyav. May. p. 142 Z. 8. 

6. # Mit. Vyav./. 55 jp. 2 Z. 1. 

See Chapter I., Sec. 2, Q. 4. 

I* 


Remark. 


Introductory Remark to Sec. 14, Clauses 3 and 6. 


Question 6.— A deceased man has a sister, who has 
two sons. Who will be the heir ? 

Answer .—If a nearer relation cannot be found, a sister 
will be the heir, and in the absence of a sister, her sons 
will be the heirs. 

Ahmednuggur , January 6th, 1846. 

Authority not quoted. 


Authority. 

1. Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter L, Sec. 2, Q. 4. 


Question 7.—A woman’s husband died, and she mar¬ 
ried another man. On his death, she lived with her son 
by her first husband, and they both acquired property. 
20 HL 






The son afterwards died without issue. His sister lives 
with her husband in his house. Is the sister or the mother 
the heir of the deceased ? 

Answer. —The mother does not belong to the family of 
her first husband. The sister alone is the heir of the 
deceased. 

Sholapoor, August 27th, 1846. 

Authority not quoted. 


Authority. 

* Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

1 he mother would lose her right to inherit from her first hus¬ 
band’s son under Act XV. 1856, Sec. 2. 


SECTION 14. 

I. A- 2.—HALF SISTERS. 

Question 1 . —Is a step-mother or a step-sister the heir 
of a deceased man ? 

Answer. —The right of a full mother is recognized by 
the S'astra, but that of a step-mother is nowhere defined. 
The right of a brother is likewise recognized by the S'astra, 
and it is stated that on failure of a brother, a step-brother 
has the right of inheritance. The right of a sister is also 
admitted by the S'astra; and by inference, a step-sister 
may be considered an heir. A step-sister is bom in the 
gotra, and she will therefore have a better right than the 
step-mother to inherit the deceased’s property. 

Suclder Adawlut , June 10 th, 1844. 




Authorities. 

1. Vyav. May. p. 140 7. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1# 

2. Vyav* May. p. 142 7. 6. 

3. Nirnayasindhu III./. 98 7. 26. 

Remarks. 

1. The Shastri appears to have followed the Mayukha, which 
places the sister immediately after the paternal grandmother; at 
the same time he must have understood the term ‘ bhaginS / 4 sister,’ 
to include the sister both of the full and of the half blood. This 
interpretation is from a philological point of view admissible. 
Moreover it would appear that according to the Mayukha, which 
interprets the term Gotraja born in the same family as the deceased^ 
the stepmother could not inherit before the step-sister, as she is 
necessarily descended from a different stock. 

2. Regarding the right of the step-mother to inherit, Sir T. 
Strange, El. II. L.p. 144, 4th Ed., states that “ step-mothers, where 
they exist, are excluded against this opinion it may be remarked 
that Balarabhat'ta asserts that they inherit immediately after 
mothers, as in his opinion the term matii stands for janani 
“genitrix” and sfipatnamata || 44 noverca.” Most likely his opinion 
is based’ on a verse attributed to Manu, f which declares that all 
the father’s wives are mothers, as well as on Manu IX. 183 : u If 
among all the wives of the same husband, one bring forth a male 
child, Manu has declared them all, by means of that son, to be 
mothers of male issue; ” . but it is inadmissible, as the argu¬ 
ments brought forward by Vijnanes’vara in the discussion on 
the claims of the mother do not apply to the step-mother, 
and this author consequently cannot have included step-mother by 
the term ‘ mother / Nevertheless it is not probable that either 
VijnanesVciraor Nilakantha intended to exclude stepmothers entirely 
from inheriting. The high reverence which, according to Manu, 
is to be paid to step-mothers, as well as the fact that step-sons inherit 


* See Introductory Remark, Clause (\ 

t f*HW**J: : Nirnayasindhu, III. Pftrvardho/. 6, p. 1, 12. 
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from their step-mothers, may furnish an a priori argument, that 
Hindu Lawyers who admit women, though not authorised by 
special texts, to inherit, would not object to.the step-mother’s 
claims, and in fact if the interpretations of the terms u Sapinda” 
and “Gotraja” given above in the Introductory Remark, Clauses 
5 and 6, hold good, then according to the doctrines of both the 
Mitakshara and the Mayukha, step-mothers must be allowed to 
inherit. 

According to the Mitakshara a step-mother would be by her 
marriage a “Gotraja” relation of her step-son, and for the same 
reason also a “Sapinda” relation. Consequently she would take 
inheritance amongst the Gotraja-Sapincla relations. According 
to the opinion of the Shastri who assisted in the compilation of this 
digest, she ought to be placed, on account of her near relationship 
to the deceased, immediately after the paternal grandmother, up to 
whom only the succession is settled by special texts. 

According to the Mayukha the step-mother would not be Go- 
traja, being not born in the same family as the step son, but a 
Sapinda relation, and consequently inherit like other Sapindas, 
sprung from a different family after the Bandhus (see Sec. 15). 


SECTION 14. 

I . A . 3 .— THE PATERNAL UNCLE. 

Question 1 . —A man died. His uncle is absent in 
a distant Native State. The aunt has applied for a certifi¬ 
cate of heirship, should it be granted to her ? 

Answer. —The aunt has no right to be the heir of the 
deceased, because her husband is alive. 

Poona , June 30 th, 1855. 


Authorities, 
1. Vyav. May./. 134 /. 4. 

See Authority 3. 
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2. Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. L 

3. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

4. # Mit. Vyav./. 58 p. 2 l. 13. 

^ irRirnrar * Hfwr s fqrrrnmgRr *qrqr$n I 
nr^^rrr gwcr i ?nr ^ F<tf CTrnmnt’ f^rr- 

*r# f^rrar* ftfsqremmr ar^r ; i fq?mn?w 
^mrrt q-fficrrar)- T^rq-^?T5qT^fCT:rg-%%srirr?T^irr- 
RtrRnnrm %f?froqirii 

On failure of the paternal grandmother, the (Gotraja) kinsmen 
sprung from the same family with the deceased, and (Sapinda) 
connected by funeral oblations, namely, the paternal and the rest, 
inherit the estate. For kinsmen sprung from a different family, 
but connected by funeral oblations, are indicated by the term 
cognate (Bandhn). Here, on failure of the father’s descendants, 
the heirs are successively the paternal grandmother, the paternal 
grandfather, the uncles, and their sons. On failure of the paternal 
grandfather’s line, the paternal great-grandmother, the paternal 
great-grandfather, his sons, and their issue inherit. In this manner 
must be understood the succession of kindred belonging to the 
same general family and connected by funeral oblations.* 
(Colebrooke, Mit. p.doO.) 


Question 2. — The paternal uncle of a deceased person 
claims his property. The deceased’s wife wishes to marry 
another husband, and has consequently no objection to 
the uncle’s application. The deceased’s father has left a 
“ Pat” wife, who stands in the relation of a step-mother to 
the deceased. Who will be the heir ? 


* According to the Sanscrit text, as given above, the words “ to the seventh 
degree” ought to be added. 
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Answer .—So much of the property of the deceased as 
will suffice for the maintenance of the mother should be 
given to her, and the rest to the applicant. 

Dharwar, Avgust 30 th, 1846. 

Authority not quoted. 


Authority. 

# Mit. Vyav. f. 58 p. 2 l. 13. 

See Chapter II., Sec. 14, I. A. 2, Q. 1. 

Remarks. 

1. Regarding the legalization of Pit marriages, see Chapter II., 
Sec. 6 B. 

2. Regarding the right of step-mothers to inherit, see Chapter 
II., Sec. 14, I. B. A. 2, Q. 1. 


SECTION 14.—GOTRAJAS. 

I. A. 4.—FATHER’S BROTHER’S SON. 

Question I. —Will a Bralmian’s illegitimate son, or 
Iris cousin who has declared himself separate, be his heir ? 

Answer. —The cousin is the legal heir. The illegiti¬ 
mate son will be entitled to whatever he may have received 
from his father, as a mark of his affection, or as a reward 
for service. 

Ahmednuggur , February ‘21th , 1847. 


Authorities. 

1. Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 
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2. Mit. Vyav./. 55 p. 1 1 11. 

See Chapter II., Sec. 3, Q. 4. 

3. Vyav. May. p. 98 /. 6. 

4. Vyav. May. p. 236 l. 6. 

5. Manu IX. 155. 

6. * Mit. Vyav./. 58 p. 2 1. 13. 

See Chapter II., Sec. 14, I. A. 3, Q. 1. 


Question 2.—Who will be the heir of a deceased 
S'udra ? his father’s brother’s son, or his sister’s son ? 

Answer.— The right of the sister’s son will be superior 
to that of the cousin. 

Tanna, April 27th, 1850. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 4. 

2. Vyav. May. p. 140 l. 1. 

3. * Mit. Vyav. f. 58 p. 2 l. 13. 

See Chapter II., Sec. 14, I. A. 2, Q. 1. 

4* Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter, I., Sec. 2, Q. 4. 

Remark. 

The lather’s brother’s son inherits, since he is a Gotraja-Sapinda, 
whilst the sister’s son is only a Sapinda. 


Question 3.—There were four cousins who lived sepa¬ 
rate from each other. One of them died, leaving a widow, 
and another without issue or widow. The question is, 
who will be the heir of the latter ? whether the two cousins, 
or an ^ ^e widow ? If the widow is not to be counted 
an heir, give reasons for her exclusion. 
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Answer. —The two cousins must be considered the heirs 
of the deceased. The widow must be excluded, because 
she has no son. Had her husband been alive at the time 
of the death of the cousin, he would have been counted an 
heir, and he having become an heir, in this way would 
have been able to transmit his right to his widow. 
Dharumr, April 10 th, 1856. 

Authorities. 

1. Vyav. May. p. 134 /• 4. 

See Authority 4. 

2. Vyav. May. p. 130 l. 5. 

3. * Mit. Vyav. f 58 p.2J. 13. 

See Chapter II., Sec. 14, I. A. 3, Q. 1. 

4. * Mit. Vyav./. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

Regarding the reason of the widow’s exclusion, see Introductory 
Remark, Cl. 6. 

Question 4.—A man died. There are sons of his 
maternal and paternal uncles. Which of these is the heir 
of the deceased ? 

Answer.' —So long as there is a son of the paternal uncle, 
the son of the maternal uncle cannot be his heir. The son 
of his paternal uncle is his heir. 

Broach, Avgust 21 st, 1848. 

Authorities. 

1. Mit. Vyav. /. 55 p. 2 5 1. 

See Chapter I., Sec. 2, Q. 4. 

Q* Mit.. Vyav. /. 58 p. 2 5 13. 

See Chapter II., Sec. 14, I. A. 3, Q. 1. 

Question 5 .—A deceased person has left a cousin, some 
daughters, their sons, and a son of a cousin twice removed. 
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The daughters and their sons state that they have tid 
objection to the cousin realizing the debt due to the de¬ 
ceased. Which of these relations will be the legal heir of 
the deceased ? 

Answer *—If the daughters and their sons resign their 
claims to the property, the cousin and the son of another 
cousin twice removed will be the heirs. 

Sholapoor , January 25th y 1856. 


Authorities. 

K Vyav. May. p. 134 l. 4. 

See Authority 4. 

2. Vyav. May. p. 138 /. 4. 

3. * Mit. Vyav. /. 58 p. 2 L 13. 

See Chapter II., Sec. 14, I. A. 2, Q. 1* 

4. * Mit. Vyav./. 55 p. 2 L 1. 

See Chapter I., $ec. 2, Q« 4. 

Remark. 

According to Authority 3, the cousin alone will be the heir, in 
case the daughter and her sons refuse the inheritance. 


Question 6—A man, who had already separated 
from his kinsman, died. There are two cousins who have 
separated from the deceased, the son of a separated cousin 
and the daughter of a sister. The question is, which of 
these is the heir ? 

Answer.— The order of heirs laid down in the S'astra 
does not mention the daughter of a sister. The nearest 
kinsmen therefore are the two cousins, and they are the 
heirs of the deceased. 

Surat , November 24 th, 1855. 

21 HL 




Authorities. 


1. * Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

2. Manu IX. 187. 

See Authority 3. 

3. # Vyav. May. p. 140 I. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. I. 

4. # Mit. Vyav;/. 68 p. 2 L 13. 

See Chapter II., Sec. 14, I. A. 3, Q. 1. 


Question 7.—A Gujar died. There are his cousin® 
And cousins’ sons. Which of these are his heirs ? 

Answer. —The rule for finding the proper heir is to 
take the one that is the nearest among the Gotraja and 
Sapinda relatives. According to this rule, the cousin® 
appear to be the nearest in degree (and heirs). 

Khandesh, October 18 th, 1855. 


Authority. 

* Mit. Vyav. /. 58 p. 2 l. 13. 

See Chapter II., Sec. 14, I. A. 3, Q. 1. 


Question 8.^—A man of the Brahman caste died. 
The surviving relatives are, a daughter of a daughter, a 
cousin who has separated, and some second cousins. They 
have all applied for certificates of heirship, to enable them 
to succeed to the Inam property of the deceased. The 
question is, which of them should be recognized as heir ? 

Answer. —If the deceased has left no wife or son, the 
cousin who separated will become his heir. The second 
cousins and the grand-daughter are not the heirs. 

Tanna, December 18 th, 1851, 





Authorities. 


1. Mit. Vyav./. 5bp. 21. 1. 

See Chapter I., Sec. 2, Q, 4. 

2. * Mit. Vyav./. 58 p. 2 1.13. 

See Chapter II., Sec. 14, I. A. 2, Q. 1. 


Question 9.—A Desai died. The right of inheritance 
is claimed by the following persons:— 

1. A sister’s son, whom the deceased has by his will 
constituted his sole heir. 

2. Two widowed sisters-in-law of the deceased. They 
have applied to have their right to heirship recognized, on 
the ground that the deceased was the uterine brother of 
their husbands, and that the deceased was not married. 

3. Four cousins and three of his father’s cousins. They 
apply for a certificate of heirship in regard to the Desai 
Watan, &c. 

The question is, which of these is the heir of the 
deceased ? 

Answer.— 'A man may give away his moveable and 
immoveable property when it was acquired by his own 
industry, and w'hen he is not married, When a man pos¬ 
sesses immoveable property acquired by his ancestors, he 
cannot make a gift of it. The son of the deceased Desai’s 
sister cannot therefore be heir to the whole of his property 
under the will made in his favour. 

2. The two sisters-in-law are “ Sagotra” (Gotraja) and 
“ Sapinda” relatives of the deceased. Their husbands, 
when they were alive, took their shares of the family pro¬ 
perty and separated. The sisters-in-law, however, cannot 
be said to be “ Sapinda” relations in the fullest sense of the 
word, and consequently they are not heirs. 
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3. Of the four cousins and three paternal uncles, the 
three grand-uncles’ sons are “ Sapinda” and “ Gotraja” 
relations, but they are very distantly related to the de¬ 
ceased. The cousins are “ Sapinda” and “ Gotraja,” and 
very nearly related to the deceased. The cousins are 
therefore the legal heirs. 

Ahmedabad, September 2Qth, 1S48. 


Authorities. 

1.* Vyav. May. p. 133, l. 2. 

=rrr? • I 

?r %^nr?r srjr?rp n 
wranstf* sr-spq- fajrfrrhrrqrrfT sr 

Narada states the duties of separated co-heirs:—When there are 
many persons, sprung from one man, who have their (religious) 
duties (dharma) apart and transactions (kriya) apart, and are 
separate in the materials of work (karmaguna), if they be not 
accordant in affairs, should they give or sell their own shares, they 
do all that as they please, for they are masters of their own wealth. 

(Borradaile, p. 98.) 

2.* Mit. Vyav./- 46 p.2l.\Zff. 

^ N 

srfWrFrr f^rFrr qr *«rrar swr: | 

mw irrqrnriR- Frara I 

1 R l TrFTf^‘)r : rT7^r?r !! 7;g?rH : T aq’q^n'Br- 

| ^nr^RirF^- 

Rf^qrfqr fa^rflarirflr sarr^qjr I 

The following passage, “ Separated kinsmen, as those who are 
unseparated, are equal in respect of immoveables, for one has not 
power over the whole to make a gift, sale, or mortgage,” must be 
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thus interpreted : “ among unseparated kinsmen the consent of all 
is indispensably requisite, because no one is fully empowered to 
make an alienation, since the estate is in common ; but among 
separated kindred the consent of all tends to the facility of the 
transaction, by obviating any future doubt, whether they be sepa¬ 
rate or united : it is not required, on account of any want of suffi" 
cient power in the single owner, and the transaction is consequently 
valid even without the consent of separated kinsmen.” 

(Colebrooke, Mit. p. 257.) 

Remark. 

1. According to the two passages quoted, the deceased would 
have been entitled to give away his immoveable property during 
his life time. It would .seem therefore that there is no reason to 
alter the dispositions made by him. See also Strange, H. L., p. 26, 
Note (a). 

2. Regarding the Shastri’s decision, that the sister-in-law is not 
Sapinda in the fullest sense of the word,” see Introd. Remark 

Cl. 5 and 6. 


Question 10.—There were two brothers who had no 
male issue. The elder of them adopted a son. The 
younger died, and his widow, having permission from her 
husband, adopted a son. She gave one half of the pro¬ 
perty of her husband to her adopted son, and left the other 
half for charitable purposes. As her adopted son was 
young, she appointed an Agent to take care of the property. 
Subsequently she and her adopted son died. The adopted 
son of the elder brother has filed a suit for the recovery of 
the whole property. The Agent who represents the family 
from which the adopted son was selected has raised objec¬ 
tions. The question is, who should be considered entitled 
to the property ? 

Answer. —The portion set aside by the woman for 
charitable purposes could not have been claimed even by 
the deceased adopted son. It should therefore be applied 
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to the intended purposes by the Agent, under the superin¬ 
tendence of the adopted son of the elder brother. The 
portion allotted to the deceased adopted son of the widow 
should be given to the adopted son of the elder brother. 

Poona, January 23 rd, 1857. 


Authorities. 

1. Vyav. May. p. 198 l. 2. 

SCT3TBR : 1 

3T ?tT srrf3r# *nfofr®rrrr I 
t jjt ^nr tism • \\ 

Katyayana, “ What a man has promised in health or sickness 
for a religious purpose, must be given, and if he die without giving 
it, his son shall doubtless be compelled to deliver it.” 

(Borradaile, p. 169.) 

2. Vyav. May. p. 127 l. 6. 

3. * Mit. Vyav. /. 58 p. 2 1 13. 

See Chapter II., Sec. 14, I. A. 2, Q- 1. 


SECTION 14. 

I. A . 6.—PATERNAL GRANDFATHER’S. BROTHER’S SON. 

Question 1.—A man died. There are a daughter of 
his uterine sister and a grand-uncle’s son. Which of 
these is the heir of the deceased ? 

Answer. —The grand-uncle’s son being a “ Sagotra ” 
(Gotraja) relation, the daughter of the sister cannot be his 
hein 

Surat, April 3rd, 1847. 


Authorities. 

1. Mit. Vyav./. 65_p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 
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2. Vyav. May. /?» 140 /- 1 * 

See Authority 4. 

3. * Mit. Vyav,/ 58 p. 2 l. 13. 

See Chapter II., Sec. 14, I* A. 2, Q, 1. 

4. * Manu IX. 187. 

See Chapter II., Sec. 14, I. B. b. 1, Q. 1. 


Question 2.—Two men died. There is a grand-uncle’s 
son and a son of their father’s sister. Which of these is 
the heir ? 

Answer. —The grand-uncle’s son is the heir. The son 
of their father’s sister cannot be the heir. 

Broach, July 23 rd, 1849. 


Authorities. 

1. Mit. Vyav,/. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4, 

2* Mit. Vyav./. 58 p- 2 l. 13. 

See Chapter II., Sec. 14, I. A. 2, Q. 1. 


GOTRAJA. 

I.—Sapindas. 

B . —Not mentioned in the Law Books. 
a .—Males. 

1.—BROTHER’S GRANDSON. 

Question 1 . —A deceased man has left three sons of 
his first cousin. Which of these is the heir ? 

Answer .'--If any one of these cousin’s sons was united in 





interests with the deceased, he will be the heir; but if all 
are separate, all are equal heirs. 

Dharwar, May 17 th, 1853. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 2. 

2. # Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

See Introductory Note, Clause 5. 


Question 2.—Who will be the heir to a deceased man 
when there are his brother’s grandson and daughter’s 
grandson ? 

Answer. —The brother's grandson is the heir. 
Ahmednuggur, December 13 th, 1847. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

See Authority 2. 

2. # Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 2. 

Remark. 

See Introductory Note, Clause 5, and Introductory Remarks 
to Sec. 15, Clause 4. 


14—GENTILES. 

I. B. a. 2.—PATERNAL UNCLE’S GRANDSON.' 

Question 1.—Can a man’s paternal uncle’s grandson 
be his heir after his death ? 
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Answer. —The deceased has left a sister, and a son of 
a first cousin. Of these the latter is his heir. 

Dharwar, 1845. 

Authority not quoted. 


Authority. 

* Mit. Vyav./. 55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

See Introductory Remarks, Clause 5, and Introductory Re¬ 
marks to Sec. 15, Clause 4. 

14.—GENTILES. I. B- 
b. — Females. 

1.—DAUGHTER-IN-LAW. 

Question 1 .— The father of a widow’s deceased 
husband died. He had certain rights in land and other 
property. There is no male member of the family who 
has any claim to the property. Can the widowed daughter- 
in-law of the deceased claim the property ? 

Answer. —There being no better heir than the daugh¬ 
ter-in-law, and she being the nearest relation of the de¬ 
ceased, she is the legal heir. 

Surat, December 15 th, 1853. 


Authorities. 

1 Manu IX., 187. 

grfr*sr;*rrer^ vt* I 

ar<T j T f rsqn fsTWTq- qr 11 

To the nearest Sapinda, male or female, after him in the third 
degree, the inheritance next belongs ; then, on failure of Sapindas 
and of their issue, the Samanodaka or distant kinsman shall be the 
22 HE 






I/O 

,v:,; V. 'V '' r ii’:; i ii-'-• ■ V' ' ' ' 'fy- Hf- ■'.' H' 

heir ; or the spiritual preceptor, or the pupil, or the fellow-studeut 
of the deceased. 

(Sir Wm. Jones, p. 271.) 

2. Nirnayasindhu III. jt?. 95 1. 17. 

tots* frgsr jftwjsr =er I 
^Trrr rresrsj ftffrr srr?rr *jqr r^jr i 
^Tfq-cr^f: I 

aT^r^fr q- ^qTJrrr TJTrTP II 

It is stated in the Smriti Samgraha :—The son, the son’s son, the 
son s son s son, and the daughter’s son, the wife, the brother, the 
brother s son, the father, the mother, and the daughter-in-law, the 
sister, the sister s son, the Sapindas and Sodakas ; in default of the 
fii st-mentioned, the latter-mentioned persons are said to present 
the funeral oblation. 

Remarks. 

1. See Introductory Note, Clause 6. 

I he second passage seems to be intended as an explanation 
of the term “ Sapinda, ’ which the Shastri understood to mean 
“ connected by giving funeral oblations.” 


SECTION 14.1. B. b. 

2.—BROTHER’S WIFE. 

Question I.—In the ease of a Brahmin’s death, will 
his sister-in-law or sister’s son be his heir ? 

Answer. —The sister-in-law is the heir. 

Tanna, February 2 8t/i, 1852. 


Authorities. 

1. Vyav. May. p. 140/. 1. 

See Authority 2. 

2. * Manu IX. 187. 

See Chapter II., Sec. 14 I. B, b, Q. 1. 
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Remark. 

See Introductory Note, clause 6. 


Question 2,—A man died. There are his sister-in-law 
and a male cousin, who have separated from the deceased. 
Which of these is the heir ? 

Answer. —The sister-in-law, though separate, is nearer, 
and the preferable heir. 

Khandeish , September 5th, 1847. 


Authorities. 

1. Vyav. May. p . 134 1*4* 

See Authority 2. 

2* # Mit. Vyav. f 55 p* 2 1 . 1. 

See Chapter I., Sec. 2, Q. 4. 

Remarks. 

]. See Introductory Note, Clause 6. 

2. If the male “cousin” is a brother's son he inherits, according 
to Authority 2 ( Comp . Sec. 12), before the sister-in-law. 


Question 3.—Three brothers lived as an undivided 
family. The eldest of them died leaving a widow, after- 
wards the second and the youngest died successively. 
The widow of the eldest has applied for a certificate of 
heirship. A distant member of the family, four or five 
times removed from the deceased, has objected to the 
application. The question is, which of these relations is 
the heir ? 

Answer. —All the brothers died as members of an un¬ 
divided family. Each surviving brother therefore became 
heir of the predeceased. The last surviving brother there¬ 
fore was the heir of the two who died before him. The 
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widow of the eldest brother being the nearest heir to the 
deceased, is entitled to inherit the property. 

Surat, August 1 Oth, 1853. 

Authorities. 

1. Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

2. ManuIX., 187. 

See Chapter II., Sec. 14, I. B. b. 1, Q. I. 
Remark. 

See Introductory Note, Clause 6. 


SECTION 14. I. B. b. 

3.—PATERNAL UNCLE’S WIDOW. 

Question !.•—A dumb son of a deceased man lived, 
with his property, under the protection of his sister. He 
afterwards died, leaving his sister and a paternal uncle’s 
widow. Which of these is his heir ? 

Answer. —The aunt, though she may have separated 
herself from the deceased, is his heir. If the aunt had no 
existence, the sister, according to the rule laid down in the 
Mayukha, would have been the heir, and in her absence 
other relatives would have succeeded to the property. 

Rutnagiri, February 4th, 1852. 

Authorities. 

1. Vyav. May. p. 134/. 4. 

See Authority 3. 

2. Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, A. I., Q. 1. 

3. * Mit. Vyav./. 55 p. 2 /. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

See Introductory Note, Clauses 3 and 6, and Sec. 14, I. A. 1. 





Question 2.—If there are a paternal uncle’s wife and a 
maternal uncle of a deceased person, which of them will be 
his heir ? 

Answer.-A{ the deceased has left no male issue, his heir 
will be the paternal uncle’s wife, and not the maternal uncle. 

Ahnednuggur , October ] 6th, 1846. 

Authority not quoted. 


Authority. 

Mit. Vyav. /. 55 p. 2 1.]. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

See Introductory Note, Clause 6. 

Question 3.—A man died, and there are his father’s 
second cousin and paternal aunt. Which of these will be 
his heir ? 

Answer. —If the father’s second cousin had not sepa¬ 
rated from the deceased, he will be the heir ; but if he was, 
the aunt will be the heir. 

Tanna, June 2 5th, 1852. 


Authorities. 

1. Vyav. May. p. 136 l. 4. 

2. Vyav. May. p. 144 l. 8. 

3. Vyav. May. p. 140 /• 1. 

See Authority 5. 

4. # Mit. Vyav. f. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 2. 

5. * Manu IX. 187. 

See Chapter II., Sec. 14, B. b. 1. Q. 1. 
Remark. 

See Introductory Note, Clause 6. 
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SECTION 14. I. B. b. 

4.—PATERNAL UNCLE’S SON’S WIFE. 

Question 1 .— A man died. Is his cousin’s wife or 
her daughter-in-law his heir ? 

Answer. —The cousin’s wife, and not the daughter-in- 
law, is the heir. 

Ahmednuggur, May 4th, 1854. 

Authorities. 

1. Vyav. May. p. 134 1.4. 

See Authority 1. 

2* Mit. Vyav. f. 55 p. 2 /. 1. 

See Chapter I., See. 2, Q. 4. 

Remark. 

See Introductory Note, Clause 6. 


SECTION 14. I. B. b. 

6.—THE WIDOW OF A GENTILE WITHIN THE FOURTH 

DEGREE. 

Question 1.—A man died. A widow of his distant 
male cousin, four times removed from the deceased, is 
alive, and the question is, whether she is his heir ? 

Answer .—If there is no nearer relation of the deceased, 
the widow of a cousin four times removed from the deceased 
may inherit from him. 

Surat, September \lth, 1845. 

Authority. 

Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

Remark. 

See Introductory Note, Clause 6. 
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SECTION 14. II. 

Samanodakas.—Gentiles within the Thirteenth Degree. 

Question 1 .— Should a deceased person have no near 
relation, can a distant relative inherit his property ? and 
what should be the degree of distance ? 

Answer. —In the absence of a near relation, if it can be 
shown that the party claiming to be the heir and the 
deceased are descendants of the same ancestor, he will be 
the heir. 

Ahmednuggur, December 2Ath, 1851. 


Authorities. 

1. Vyav- May. p. 134 l • 4. 

See Chapter I ., Sec. 2, Q. 2. 

2. Vyav. May. p. 140 1 .1 and 6. 

3. * Mit. Vyav. /. 58 p. 2 /. 15. 

?r =er tfFTtfSRRTfr »I 

gr I 

If there be none such (Sapindas), the succession devolves on 
kindred connected by libations of water, and they must be under¬ 
stood to reach seven degrees beyond the kindred connected by 
funeral oblations of food, or else as far as the limits of knowledge 
as to birth and name extend. 

(Colebrooke, Mit. p. 351.) 

Remark. 

See Introductory Note to Sec. 14, Clause 7. 
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Question 2. —A Brahman who held the Joshi and the 
Kulakarani Watans died. His surviving relations are dis¬ 
tant eight or nine removes. Can they inherit the Inam ? 
Answer .— Yes, they can. 

Poona ., August 29th, 1851. 


Authority. 

Mit. Vyav./. 55 p. 2 1.1. 

See Chapter I., Sec. 2, Q. 2. 

* Remark. 

/ 

See the preceding case. 


CHAPTER II. 

SECTION 15.—BANDHUS, i.e. COGNATES. 
Introductory Remarks. 

1. Under the heading bandhu, “ cognate kindred/’ the Mitii- 
kshara, Chap. II., Section 7, Clause 1, and the Maylikha enumerate 
nine persons only, namely:— 

1. The father’s sister’s sons. 

2. The mother’s sister’s sons. 

3. The maternal uncle’s sons. 

4. The father’s paternal aunt’s sons. 

5. The mother’s paternal aunt’s sons. 

6. The father’s paternal uncle’s sons. 

7. The mother’s paternal aunt’s sons. 

8. The mother’s maternal aunt’s sons. 

9. The mother’s maternal uncle’s sons. 

2. From this enumeration, and the fact that the word bandhu 
is frequently used to designate these nine relations exclusively, it 
might be inferred that the list was intended to be exhaustive, and 
to preclude the wider interpretation of bandhu in the sense of 
“ relation,” or “ distant relation” in general. Consequently the 
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other relations, as the maternal uncle, maternal grand-uncle, &c., 
would be excluded from inheriting. 

3. This inference however becomes very improbable if another 
passage of the Mitakshara is taken into account, where Vijn&nes- 
vara apparently gives a different interpretation of the word bandhu 
(Col. Mit. Inh. Chapter II.; Section V., cl. 1). He says that the term 
“ gentiles,” Gotrajas, includes “the paternal grand-mother, Sapindas 
(relations within the sixth degree), and Samanodakas (relations 
within the thirteenth degree).” Pursuing the same subject he adds 
{ibid in cl. 3), on failure of the paternal grand-mother, the kinsmen 
sprung from the same family as the deceased, and Sapindas (with¬ 
in the sixth degree) ...... inherit the estate. For kinsmen with¬ 
in the sixth degree (Sapindas), and sprung from a different family, 
are indicated by the term bandhu. Hence it would seem that 
Vijnanes'vara interpreted Yajnavalkya’s term “ bandhu” as mean¬ 
ing “ relations within the sixth degree who belong to a different 
family,” or at least that all such persons who come under the term 
“ Sapinda,” according to the definition given in the Acharakanda 
{see Introductory Remark to Section 14, cl. 5), are included by 
the term bandhu, consequently the maternal uncle, the paternal 
aunt, &c., would also be entitled to inherit as bandhus. 

4. For the correctness of this wider interpretation, a passage of 
the Viramitrodaya may be adduced, where Ml itra likewise contends 
that other relations, “ the maternal uncle and the rest,” are com¬ 
prised by the term bandhu. For, says he, if maternal uncle’s sons 
were allowed to inherit and their fathers not, this would be very 
improper, as nearer relations would be excluded to the advantage 
of more distant kindred. Viramitrodaya, /. 209 ,p. 21, L 6. # A simi¬ 
lar opinion was given by the Shastris also in a case reported by 
Borradaile, I., 323. They state that the Bhinnagotra Sapindas,or. 
blood relations within seven degrees, not belonging to the deceased s 
family, inherit. But this assertion is too wide and vague to be of 
use, because Yajriavalkya, I., 53 {see Introductory Note to Section 
14, p. 143) says that in the mother’s line the Sapinda relationship 

* See also Macnaughtcn’s Principles and Precedents, Ed. H, II. Wilson, p. o/, 
Note. 


23 HL 
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ceases with the fifth person. Consequently a man’s Sapindas in his 
mother’s family cease with her great-grand-father in the direct 
ascending line, and with her great-grand-father’s fifth descendant 
in the collateral line.* This principle must also he borne in mind 
in the case of descendants from daughters of gotraja relations. 
Thus the deceased's great-grand-daughter’s son would be no longer 
a Sapinda. In the answers to the questions of the following Sec¬ 
tion, the Shastris allow, besides the so-called nine Bhandus, the 
following Bhinnagotra Sapindas to inherit—1 sister’s son, 2 mater¬ 
nal uncle, 3 brother’s daughters, 4 sister’s daughters. They quote 
as authorities partly .the passage of Yajnav&lkya authorising the 
Bandhus to inherit, partly the verse of Manu which prescribes 
“ that the nearest Sapinda inherits,” and for the maternal uncle 
the passage of the Viramitrodaya above cited. 

5. Regarding the order in which the Bhinnagotra Sapindas suc¬ 
ceed to each other, it is difficult to speak with certainty. It would 
seem however that the “ nine Bandhus” mentioned in the law 
books ought to be placed first, according to the principle of the 
Mayukha, that “ incidental persons are placed last.”t Amongst the 
other Sapindas, ‘ nearness to the deceased ’ ought, as the Shastris 
also seem to indicate, to be the principle regulating the succes¬ 
sion. The following cases have been arranged on the same 
principle as those regarding the Gotrajas. 


* Table of a man’s (A) Sapindas in his Mother’s family:— 

--5 




Mother’s Father. 
Mother. 


5- 


t See Maytikha, p. 106, Borradaile. So also the Shastris in Borradaile’s 
Ttep. I., p. 323. 











SECTION 15.—COGNATES. 

A. —Mentioned in the Law Books. 

1 .—FATHER’S SISTERS. 

Question 1 . —A man died, and none of his relatives 
are alive except his father’s sister’s son, who performed his 
funeral rites and receives emoluments as priest from his 
clients. Is he the heir of the deceased, and is he respon¬ 
sible for his debts ? 

Answer. —If the deceased has no wife, his father’s 
sister’s son will be his heir, and he, having received the 
emoluments belonging to the deceased, is responsible for 
his debts. 

Surat, January 3\st, 1846. 

Authority not quoted. 


Authority. 

*Mit. Vyav. /. 59 p. 1 l- 2. 

qreraaro fq i T'frrrr tr 

On failure, of gentiles, the cognates or heirs cognates are of 
three kinds, related to the person himself, to his father, or to his 
mother, as is declared by the following text 

JTr arrrJrtrr^cT^ ; *$?rr : i 

ftiNr 

The sons of his own father ’3 sister, the sons of his own mother’s 
sister, and the sons of his own maternal uncle, must be considered 
as his own cognate kindred. 

Colebrooke, Mit. p. 352. 
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SECTION 15.—COGNATES. 

A. 2— MATERNAL UNCLE’S SON. 

Question 1.—Can a deceased male’s mother’s brother’s 
son be his heir ? 

Answer. —Yes. 

Nuggur and Khandeish, 1845. 

Authority not quoted. 

Remark. 

See the preceding case. 

Question 2.—A man died. There is a son of his 
maternal uncle. He claims to be the heir of the deceased, 
and he is not opposed by the near relations. Can he, under 
these circumstances, be recognized as heir ? 

Answer. —If the maternal uncle’s son is not opposed 
by any near relation of the deceased, there is no objection 
to his claim on the ground of the Hindu law. 

Surat, January 25 th, 1855. 

Authority. 

1. Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 


SECTION 15.—COGNATES. 

B.—Not Expressly Mentioned in the Law Books. 
I.—Males. 

L—SISTER’S SON, 

Question 1 . —Can a man’s sister’s son be his heir ? 
Answer. —Yes. 

Tannah, October 5th, 1855. 
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Authority. 

Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14. I. A. 1, Q-1. 

Remark. 

See Introductory Remark to Section 15, Clause 4. 


Question 2.—A man died. His property is in the 
possession of his sister’s son. There is, however, a step¬ 
sister’s son besides the sister’s son. The question is, which 
of these is the heir. 

Answer. —The sister’s son is the heir. The step-sister’s 
son is not the heir. 

Swat, August 5th, 1845. 

Authority not quoted. 


Authorities. 

].* Mit. Vyav. /. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 2. 

2* Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 


SECTION 15.—B. I. 

2.—MATERNAL UNCLE. 

Question 1 . —Can a maternal uncle be the heir of his 
nephew ? 

Answer. —Yes. 

Tanna, February 12 tli, 1859. 
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Authority. 

Viramitrodaya /. 209 p. 2 /. 6. 

jrrtsrlr Rr«i ^ 

5<rcrinr Jnfsrirtor srajsrtrw ^ srf'nr I 

wfaqrrsra^rR irnpaOTProqT tn<T?^qrrtr^ , TOrer 
irRnqqft rrfprqf q^rf?T^rr^q: jr^mroT^rr Ffcrr rr qR 
iTfq^rf^rwrq^q- 

In the law-book of Manu the word Sakulya (which is used in 
verse IX., 187): On the failure of them (Sapindas) the Sakul- 
yas are (heirs of a separated male), or the teacher, or also a pupil; 
includes Sagotras (gentiles within the sixth degree), Samanodakas 
(gentiles within the thirteenth degree), the maternal uncles, and the 
other (Sapindas belonging to a different family), and the three 
(classes of relations called) Bandhu. In the passage of Yogis' 1 - 
vara (Yajnavalkya, see Chap. II., Sec* 2, Q. 2.) also the word 
Bandhu indicates the maternal uncle. Otherwise, if the mater¬ 
nal uncles were not included (by the word Bandhu), a great 
impropriety would take place, since their sons would be entitled to 
inherit, and they who are more nearly related (to the deceased) 
than the former, would not have the same right. 

Question 2.—If a man applies for a certificate of heir¬ 
ship on the ground that the deceased was his foster-son, 
should this application be granted ? 

Answer. —In the case to which this question refers it 
appears that the deceased was applicant’s sister’s son. He 
should therefore cail the deceased not his foster son, but 
his nephew, and as the maternal uncle of the deceased he 
should be granted a certificate. 

Dharwar, November 1 6th, 1846. 

Authority not quoted. 

Authority. 

* Viramitrodaya, f. 209 p. 2 l. 6. 

See the preceding case. 
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SECTION 15—COGNATES. B. 

II.—Females. 

1 .—GRAND-DAUGHTER. 

Question I.—Has a grand-daughter the same right to 
the property of her grand-father as a grand-son ? 

A nswer. —No. 

Tannah, September 1 5th, 1851. 


Authority. 

Mit. Vyav./. 50 p- 1 l. 7. 

Remark. 

1. In an undivided family the grand-daughter cannot inherit. 

2 . In a divided family she might inherit on failure of nearer 
heirs, as a “Sapinda relation belonging to a different family.” See 
Introductory Remark to Section 15, Clause o. 


SECTION 15.—COGNATES. B. II. 

2 .—BROTHER’S DAUGHTER. 

QUES TION 1 . —A man, who was not married, died. There 
are two daughters of his brother. One of these daughters 
has a son. The son’s father is his guardian. He claims 
the possession of the deceased’s property. The daughters 
have no objection to the claim of the son’s father. The 
question is whether the son of a daughter can be recognized 
as heir while there are two daughters of the deceased ? and 
whether the father of the son has right to be his guardian ? 

Answer .—The brother s two daughters are the neaicst 
relations of the deceased. They are therefore legal heirs, 
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and while they are alive the son of one of them cannot be 
considered an heir. It is therefore unnecessary to discuss 
the question of the right of the father to be the guardian 
of his son. 

Ahmedabad, March 2 5th, 1855. 


Authorities- 

1. Vyav. May. p. 140 l. 1 . 

See Chapter II., Sec. 14, A. 1, Q. 1- 

2. Vyav. May. p. 137 l. 4. 

REMAnK. 

See Introductory Note to Section 15, Clause 4. 

SECTION 15. 

II. B.—SISTER’S DAUGHTER. 

Question 1 . —A man died. There were three daugh¬ 
ters of his sister. Two are alive, and one died before the 
man’s death, leaving a son. The question is, which of these 
is the heir ? 

Answer. —The two surviving daughters of the sister are 
the heirs. The son of the third daughter, who died before 
the man’s death, has no right to inherit from the deceased. 

Ahmedabad, June ‘26th, 1855. 


Authorities. 

1. Vyav. May. p. 134 /. 4. 

See Authority 3. 

2. Vyav. May. p. 140 l 1. 

See Chapter II., Sec. 14, I. A, Q. 1. 

3. * Mit. Vyav. /. 55 p. 2 l 1. 

See Chapter I., Sec. 2, Q. 4. 
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Remark. 

See Introductory Note to Section 15, Clause 4. 


Question 2.—Can a “ Bhachi or a daughter of a 
sister of the goldsmith caste be his heir ? 

Answer. —Yes. 

Ahmednuggur , December 281853. 

Authority not quoted. 


Authorities. 

1. * Mit. Vyav. y. 55 p. 2 L 1. 

See Chapter I., Sec. 2, Q. 4. 

2. # Vyav. May. p . 140 L 1. 

See Chapter II., Sec. 14, A. !, Q» 1. 






186 


CHAPTER III. 

HEIRS TO MALES WHO HAVE ENTERED A RELIGIOUS 

ORDER. 

SECTION 1.—HEIRS TO A YATI. 

Question 1. —Can the relatives of a “ Sannyasi” claim 
his property ? 

Answer. —No relative can claim any property acquired 
by a rnan during the time he was “ Sannyasi.” 

Dharwar , 1846. 

Authority not quoted. 


Authority. 

* Mit. Vyav./. 59 p. 1 l. 15. 

A virtuous pupil takes the property of a yati or ascetic. The 
virtuous pupil again, is one assiduous in tl»e study of theology, in 
retaining the holy science, and in practising its ordinances. 

(Colebrooke, Mit. p. 355.) 


Question 2.—How should property be divided among 
three disciples of a deceased Guru ? and if some of them 
are absent, should their shares be held in deposit, or made 
over to those that are present ? 

Answer. —The S'astras do not provide for division of a 
Guru’s property among his disciples. One of them should 
therefore take it and perform the funeral rites of the de¬ 
ceased, according to custom. 

Ahmednuggur, September 26th, 1845. 

Authorities not quoted. 




Remark. 

See the preceding question. 


CHAPTER III. 

SECTION 2. 

HEIRS TO A NAISIITHIKA BRAHMACHAR1. 

A 

Question 1.—Is an Acharya or Guru the heir of his 
disciple ? 

Answer. — Yes . 

Sholapoor, October 27th, 1846 . 

Authority not quoted. 

Remark. 

Only if the deceased was a Naishthika Brahmachan, i.e., a 
student who had renounced the world and professed his intention 
to live all his life with his preceptor. 

Mit. Vyav./. 59 p. 1 l. 14. 

TRT-SJ 3TR ?Ttr T <T7T- 

grsw I 

qrT^^rrc'T^r 3rtr°r hRs - - 

c? ir w^rT^Trfhfr ^ R’fsppr stto- tnRR: 

tjq- irnrr?? ^Rft *r er?ws-%rr- 

ri|rrf)gxqq-1 

It has been declared that sons, grandsons, (or great-grandsons 
take the heritage, or, on failure of them, the widow or other succes¬ 
sors. The author (Yajnavalkya) now propounds an exception to 
both those laws- The heirs of a hermit, of an ascetic, and of a 
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professed student, are, in their order, the preceptor, the virtuous 
pupil, and the spiritual brother and associate in holiness. 

The heirs to the property of a hermit, of an ascetic, and of a 
student in theology, are in order, that is, in the inverse, the pre¬ 
ceptor, a virtuous pupil, and a spiritual brother belonging to the 
same hermitage. 

The student (Brahmaclnxrin) must be a professed or perpetual 
one (Naishthika),* for the mother and the rest of the natural heirs 
take the property of a temporary student (Upakurvana) ; *f- and the 
preceptor is declared to be heir to a professed student as an excep¬ 
tion [to the claim of the mother and the rest]. 


Question 2.—Can a preceptor (Guru) be the heir of 
hi3 disciple (S'ishya) ? 

Answer .—As the parents of the disciple had devoted 
him to the service of the Guru, and as he was not married, 
the Guru is his heir. 

Sliolapoor , July 15///, 1846. 

Authority not quoted. 


Remark. 

See the preceding Question. 


* Naishtliika is derived from nishihd, “ fixed resolve,” and means literally a 
person who has taken the fixed resolution (to stay with his preceptor until 
death). 

Upakurvfina means literally a person who pays or gives a present (to the 
preceptor at the end of his studentship). 
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CHAPTER IV. 

HEIRS TO A FEMALE. 

A-—Hkirs to an Unmarried Female- 
SECTION I.—BROTHER. 

Question 1.—Can a brother inherit his sister’s pro¬ 
perty ? 

Answer .— Yes. 

Dharxoar, 1846. 

Authority not quoted. 


Authority. 


* Mit. Vyav. /. 26 p. 1 l. 7. 

cirT 5U3JUT Rttht Tr nnrror<T ?rer 

sfRrr *mi I ijw* ufcrr n^pr*- 

m? q-rjtfRJnt RgfrPr #^retrr<TRJi 

But her uterine brothers shall have the ornaments for the head 
and other gifts, which may have been presented to the maiden by 
the maternal grandfather (of the paternal uncle) or other relations, 
as well as property which may have been regularly inherited by 
her. For Baudhayana says:—The wealth of a deceased damsel 
let uterine brothers themselves take. On failure of them it shall 
belong to the mother; or if she be dead to the father. # 

(Colebrooke.) 

Note .—Mr. Colebrooke translates the passage from Baudhayana 
as it is given in the Vyav. May., the Viramitrodaya, and elsewhere. 
There it is made a S'loka, and runs thus— 


ittutt: sK«inir I 

rurmT »Ttfr*FP u 




The text of the M it., as given above, is taken from the Serampore 
edition corrected according to the readings of two MSS. of the 
Subodhini, and its literal translation would be, “The brothers shall 
take the property of n deceased damsel, and on failure of them it 
belongs to the mother, and on failure of her to the father.” 


Remark. 

The text of Vijnanes'vara quoted refers in the first instance to 
a maiden who died after her betrothal, but before her marriage. As 
Baudhayana’s passage contains no such restriction, its rules seem 
to apply also to a girl who died before her betrothal. 

Regarding the case of a married sister, see Chapter IV., B, 
Section 8. 


CHAPTER IV. 

A —SECTION 2. —THE FATHER. 

Question 1 . —If a daughter has no relative except, her 
father, will he be her heir ? 

Answer. —Yes. 

Ahmednuggur, 10th January 1846. 

Authority not quoted. 


Remarks. 

1. See the preceding case. 

2. Regarding the father’s succession to the estate of a married 
daughter, see Chapter IV., B. Sec. 8. 


CHAPTER IV. 

A.—SECTION 3—THE SISTER. 

Question 1 . —Can a sister of a deceased Murali be her 
heir? 

Answer. —Yes. 

Poona, 23 rd September 1852. 
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Authorjt|bs. 

1 . Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 
2 * Manu IX. 187. 

See Chapter II. Sec. 14, B. b. 1, Q. 1. 


Remark. 

The above text of Manu, declaring the “ nearest Sapinda entitled 
to inherit,” applies in the first instance to the succession to a male’s 
estate. In the Mayukha, p. 159, l. 5, Nilakantha also uses it in 
regard to a female’s estate. 


CHAPTER IV. 

HEIRS TO A FEMALE. 

B.—Married. 

SECTION I—DAUGHTER. 

Q UES TION 1.—A woman of the Kunabi caste died. Her 
daughter, who was abandoned by her husband, lived with 
her mother for about six years. Can this daughter be the 
heir of the deceased mother ? 

Answer. —As there are no other and better heirs, the 
daughter will be the heir of the deceased. If the daughter, 
however, is a notoriously bad character, the Sirkar should 
pay the expenses of the funeral rites, assign a maintenance 
to the daughter, and hold the rest in deposit, pending a 
reform in her character. 

Ahmednuggur , 1 Ath January 1847. 





Authorities. 

1 . 

Mit. Vyav. 

/. 

45 p. 1 L 5. 

2. 

Mit. Vyav. 

f 

58 p. 1 /. 7. 

3. 

Mit. Vyav. 

fi 

58 p. 2 l . 16. 

4. 

Mit. Vyav. 

f- 

57 p. 1 l. 5. 
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5. * Mit. Vyav. /. 60 p. 1 /. 13. 

6 . Mit. Vyav. /. 60 p. 2 l. 2. 

7. Mit. Vyav. /. 60 p. 2 L 1. 

8 . Vyav* May. p. 142 /. 2. 

9. Vyav. May. p. 137 Z. 5. 

10. Vyav. May. p. 156 U 5. 

11. Vyav. May. p. 159 Z. 5. 

12. Vyav. p. 136 Z. 8. 

13. Vyav. May. p. 162 Z. 1. 

14. # Mit. Vyav. /. 48 p* 1 Z. 13. 

g?rr <rsr n 

jn?r§fs’frr : I 

f^DTwrqr i jnffr^f^rrqt^F^iarir x l 

arfr-S- wi 5T qrrf^nr grr g*rr fqrcriiTfsrw^T fSrav II 
^^7 q-grf?r i jlrgTir^rqH q 
tRTf|-frrr , r^3Frft I 

It has been declared, that sons may divide the effects after the 
death of their father and mother. The author states an exception 
in regard to the mother’s separate propertyThe daughters share 
the residue of their mother’s property after payment of her debts.” 
Let the daughters take their mother’s effects remaining over and 
above the debts; that is, the residue after the discharge of the debts 
contracted by the mother. Hence, the purport of the preceding- 
part of the text is, that sons may divide their mother’s effects, 
which are equal to her debts or less than their amount. The 
meaning is this : a debt incurred by the mother must be discharged 
by her sons, not by her daughters ; but her daughters shall take 
her property remaining above her debts. 

(Colebrooke, Mit. p. 266.) 

15. Mit. Vyav. /. 61 p. 1 16. 

fljq'nrj JTfTTl I T-5. *1 il 

In all forms of marriage, if the woman “ leave progeny,” that, 
is, if she have issue, her property devolves on her daughters. 

(Colebrooke, Mit. p. 36b.) 
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Question 2.—Who will be heir of a deceased widow ? 
her daughter or her husband’s illegitimate son ? 

Answer. —A daughter only"is entitled to inherit her 
mother’s Stridhana; an illegitimate son of the deceased 
widow’s husband has no right to it. If the parties concern¬ 
ed be of the S'udra caste, a daughter and an illegitimate 
son will be entitled to equal shares of their father’s 
property. If the property is Stridhana, r a ^daughter has 
a prior and superior right to it. The illegitimate son 
and the daughter should therefore take equal shares of the 
property of the deceased. 

Ahmednuggur, January 31st, 1848. 


Authorities. 

1. Vyav. May. p. 99 l. 1» 

See Authority 9. 

2. Vyav* May. p . 151 U 2. 

3. Vyav. May. p- 155 L 7. 

4. Vyav. May. p. 156 l. 5. 

5. Vyav. May. p. 157 l. 7. 

6. Vyav. May. p. 159 l~ 5. 

7. Vyav. May. p. 99 !• 1. 

8. # Mit. Vyav./. 48 p. 1 /• 13. 

See Chapter IV. B, Sec. 1, Q. 1. 

9. Mit. Vyav./. 55 p. 1 l 11. 

See Chapter II., Sec. 3, Q. 1. 


Question 3.—A woman died leaving a son by her first 
and a daughter by her second husband. She had taken 
" no property belonging to her first husband. The deceased’s 
property was left in possession of her daughter and son-in- 
law. The question is, whether the daughter or the son 

should be considered the heir ? 

25 HL 
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Answer. If there is no proof that the property in 
question did not belong to her first husband, the daughter 


alone is the heir. 

Khandeish, 4th March 1851. 


<SL 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

‘1* Mit. Vyav. /. 48 p. 1 /. 13. 

See Chapter IV. B, Sec. 1, Q. 1. 


Question 4. A woman died leaving a daughter and a 
son of a pre-deceased daughter. Which of these will be 
heir of the deceased ? 

Answer .—The grandson is a distant relation. The 
daughter should be considered the heir of the deceased. 

Khandeish, 22nd October 1847. 


Authorities, 

1. Vyav. May. p. 134 !. 4. 

2. # Mit. Vyav./. 48 p. 1 l. 13. 

See Chapter IV. B, Sec. 1, Q. 1. 


Question 5. A woman died. She possessed some 
waste land. She had had three daughters. The second is 
alive, the eldest died leaving a son. The youngest died 
without issue, but her husband is alive. The question is 
how the land should be divided among the heirs ? 

Answer.— The land should be equally divided between 
the daughter’s son and the surviving daughter. The hus¬ 
band of the deceased daughter has no right to any part of 
the property. 

Surat, 12 th October 1857. 
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Authorities. 

1. Mit. Vyav. /. 55 p. 2 l. 1. 

2. Vi rami trod ay a/. 205 p. 2 /. 2# 

3. # Mit. Vyav./. 48 _p. 1 /• 13. 

See Chapter IV. B, Sec. 1, Q* 1. 

Remark. 

The daughter’s son will inherit only in case his mother died 
after his grandmother. In this case he inherits his mother’s share 
of the grandmother’s property. If his mother died before his 
grandmother, the surviving daughter of the latter takes the whole. 


Question 6.—A man had two sons. The younger of 
these died, leaving a widow. The elder subsequently died 
leaving a son. The last mentioned died, leaving a widow 
and a daughter. The widow also died, and the question 
has arisen whether the daughter of the deceased or the 
widow of the younger son who died first should be consi¬ 
dered the eldest son’s heir ? 

Answer. —The widow of the last deceased man is his 
heir, and on her death the right of inheritance devolves on 
her daughter. The widow of the younger son who died 
first cannot have any right to inherit the property of her 
husband’s elder brother’s son. 

Bombay, Sudder Adawlut, 30 th July 1857. 


Authorities. 

1. Mit. Vyav. /. 55 p. 2 1. 1. 

See Chapter I., Sec. 2, Q. 4. 

2* Mit. Vyav. /. 48 p. 1 l. 13. 

See Chapter IV, 13, Sec. 1, Q. 1. 




Question 7. A deceased woman of the Sonara caste 
has left a daughter and a grandson of her husband’s 
cousin. The daughter incurred the expense of the funeral 
ceremonies of her mother. The grandson underwent the 
ceremony of shaving his head and actually performed the 
obsequies. He was separate, but used to keep up a friendly 
intercourse with the deceased as a relation. Which of the 
two will be her heir ? 

Answer .— The daughter must be recognized as the heir, 
her relationship being nearer than that of the grandson. 

Khandeish, 31st May 1848. 


Authorities. 

1. Vyav. May. p. 134 I. 4. 

2* Mit. Vyav. / 48 p. 1 I. 13. 

See Chapter IV. B, Sec. 1, Q. 1. 


Question 8.—A woman died. Her surviving relatives 
are a daughter who has no issue, and a separated member 
of the family of her husband. The question is, which of 
these is the heir ? 

Answer. —The rule is, that when a separated member 
of a family dies his wife becomes his heir. In the absence 
of a wife, his daughter is the legal heir. If the daughter, 
however, is a widow, and without male issue, she cannot 
be the heir. The separated member of the family of her 
husband will be her heir. 

Surat, 10 th February 1846. 

Authorities are not quoted. 


Authority. 

*Mit. Vyav. /. 48 p. 1 /. 13. 

See Chapter IV. B, Sec. 1, Q. 1. 





Bemark. 

The daughter alone is the heir. The Mitaksbara and the 
Mayukha do not mention barrenness as an impediment to a 
daughter’s inheriting. 


Question 9.— A, a man, and B, his son, lived separate. 
When B died, his son C inherited his property. When 
C died, D the widow of B inherited her son’s property. 
j0 died leaving two married daughters. A, the father-in- 
law of D, is alive. The question is, who has the right of 
inheriting the property of D ? 

Answer. —As A, the father-in-law of D, was separate 
from B the husband of D, the daughters are the legal heirs. 

Bombay , Sudder Adawlut, 6t/i August 1849. 


Authorities. 

1. Mit. Vyav./.. 61 p. 1 /. 16. 

See Chapter IV. B, Sec. i, Q. 1. 

2. Mit Vyav. /. 45 p. 1 l. 5. 

3. Mit. Vyav. /. 55 p. 2 l. 1. 

4. * Mit. Vyav. /. 48 p. 1 l. 13. 

See Chapter IV. B, Sec. 1, Q. 1. 


Question 10.—It cannot be ascertained whether the 
husband and the brother-in-law of a woman were separate 
or united in interests. It cannot also be ascertained 
whether, after the death of her husband, the woman was 
supported by her father-in-law or brother-in-law. Will 
the daughter or the brother-in-law of the woman, under 
these circumstances, inherit the property acquired by the 
woman ? 

Answer. —When two uterine brothers are separate, 
and one of them dies, his widow will become his heir, and 
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after the widow’s death her daughter. The daughter 
alone can inherit the property acquired by the woman 
alluded to in the question. The brother-in-law, whether 
separate or otherwise, can have no right to it. 

Surat, 25th January 1845. 


Authorities. 

1. Vyav. May. p. 137 l. 5. 

2. Vyav. May. p • 157 l. 3. 

See Authority 3. 

3. * Mit. Vyav. /. 61 p. 1 /. 16. 

See Chapter IV. B, Sec. 1, Q. 1. 


Question 11 .— Can a daughter inherit all her mother’s 
property or only her Stridhana ? 

Answer. —If the mother should have no son, the daugh¬ 
ter will be her sole heir ; but if the mother has a son, the 
daughter can inherit only her “ Stridhana.” The rest will 
pass into the hands of her sons. 

Dharwar, 1845. 

Authority not quoted. 


, Authority. 

* Mit. Vyav./, 48 p. 1 Z. 13. 

See Chapter IV. B, Sec. 1, Q. 1. 


Question 12.—A woman died. Her husband had 
a Watan. She has two daughters, one of whom has some 
children and the other has none. There are distant re¬ 
lations of the husband. The question is, whether the 
husband’s relations or the daughter of the deceased 
woman has a right to inherit the Watan? 
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Should a custom prevalent in a family or caste be re¬ 
spected when it is inconsistent with the law of inheritance 
laid down in the S'astra ? 

Answer. —In the above case it appears that the wife 
inherited her husband’s property. On her death her 
daughter becomes the heir. 

If a custom has uniformly and for a long time been 
respected by a family or caste, and if the observance of it 
is not prejudicial to the rights of any individual, or contrary 
to religion or morality, it may continue to be respected. 

Bombay, Sudder Adawlut, 17 th May 1847. 


A UTIIOHITIES. 

1. Vyav. May.p. 134 l. 4. 

2. Vyav. May. p. 137 l 4. 

3. Mit. Ach&ra /. 52 l. 1 p. 13. 

See Authority 5. 

4. Viramitrodaya/. 9 p. 2 1.6. 

See Authority 5. 

5. Vyav. May- p. 7 /. 1. 

See Chapter II., Sect. 13, Q. 9. 

6. * Mit. Vyav./. 48 p. X l. 13, and 62 p. 1 /. 16. 

See Chapter IV., Sec. 1, Q. 1. 


Question 13.—A man of the Vani caste died. His 
wife also died shortly after him; leaving a daughter-in-law 
who was a widow, and three daughters, two of whom were 
young and unmarried, and consequently under the protec¬ 
tion of the daughter-in-law. The last mentioned has applied 
for a certificate of heirship to the deceased, and the question 
is, whether the two daughters have a right to any portion 
of the property of their mother, or whether the whole 
should be made over to the daughter-in-law alone? 
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Answer .—The daughter-in-law is the heir to all the 
property left by her mother-in-law. If the mother-in-law 
should have any property which can be called her 
“ Stridhana,” the daughters would be entitled to it. Those 
daughters who are unmarried will have a superior claim 
to it. Out of this property these daughters must be 
maintained and married, and the remainder, if any, should 
be equally divided among the married and the unmarried. 

Ahmednvggur, 21 st October 1851. 


Authorities. 

1. Vyav. May. p. 157 1. 3. 

affair u tfafaar ^r^omnrTTRnTJrf^rimrr 

#nrn 

These distinctions are declared by Gautama : “A woman's pro¬ 
perty goes to her daughters, unmarried or unprovided.” 

(Borradaile, p . 125). 

2. Vyav. May. p. 134 L 4. 

See Authority 7. 

3. Vyav. May, p. 137 L 5. 

4. Vyav. May. p. 151 L 1. 

5. Vyav. May. p. 159 /. 5. 

6. Vyav. May. p. 156 /. 5. 

7. # Mit. Vyav./. 55 p. 2 h 1. 

See Chapter I., Sec. 2, Q. 2. 


Remark. 

1. The Shastri’s answer is right only if the son died after his 
father, since in this case only his widow (the daughter-in-law of 
the question) would inherit his property. 

2. If the son died before his father, his rights revert to the 
latter. After the father’s death, his widow inherits the property, 
and from her her daughters. 
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Question 14.—A Lingayat woman died. Her step-son 
has lived separate from her for the last 20 years, and her 
daughter is a married woman. Which of these will be her 
heir ? 

Answer— The daughter will inherit her mother’s 
Stridhana, and the son will inherit such property of his 
father as may have remained in the possession of the 
deceased. 

Dharwar, 6 th August 1851. 


Authorities- 

1. Vyav. May. p. 83 L 7. 

2. Vyav. May. p. 158 1. 4. 

3. # Mit. Vyav. J\ 48 p. 1 L 13. 

See Chapter IV. B, Sec. 1, Q. 1. 


CHAPTER IV. 

B.—SECTION 2. 

GRAND-DAUGIITER. 

Question 1.—There are two relatives of a deceased 
woman. The one is her daughter’s daughter, and the 
other her husband’s brother’s daughter. Which of these 
should succeed to the,deceased’s property ? 

Answer. —The daughter’s daughter is the heir to the 
property. 

Dharwar , 24 th December 1847. 


Authorities. 

1. Mit. Vyav. /. 61 p. 2 l. 5. 
26 hv 
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smsri Tf?t*jfcrrn irgrpfr I 

SR^it 

On failure of daughters her grand-daughters in the female line 
take the succession under this text; “ if she leave progeny, it goes 
to her (daughter’s) daughters.” 

(Colebrooke, Mit. p. 396.) 

2. [Viramitrodava /. 217 p. 1 l. 16.] 


CHAPTER IV. 

B.—SECTION 3. 

DAUGHTER’S SON. 

Question 1 .— A woman who held a Kulakarani Watan 
died. There are her relations of ten days* and a son of 

hei daughter. Which of these should succeed to the 
Watan ? 

Answer. I here is an order of heirs laid down in the 
S astras in the case of persons who, having separated them¬ 
selves from,and not having reunited with the other members 
of a family, have died without male issue. The order 
commences with wife, who is followed by other relatives 
having a right to succeed one after another. The S'astra 
also declares that all the heirs of a man living and about to 
come into life expect to inherit his Watan, and that no man 
should therefore alienate it to his family’s prejudice. From 
these, it appears that the daughter’s son should inherit 


* 1 en days here show the duration of the mourning and the impurity 
supposed to result from the death of a relation. The more remote the 
relationship, the less is the duration. Hence relations are called in Marathi 
according to their various degrees, as of ten days, three days, one day, or 
of ablution (Sapindas). 
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all the property of the deceased except the Watan, which 
should be given to the (nearest) relations of the same 
Gotra as the deceased. 

Khandesh , 5 th October 1853. 

Authorities. 

1. [Vyav. May. jp. 134 /. 4.] 

See Authority 4. 

2. [Vyav. May. p. 196 L 3 . 

3. * Mit. Vyav. /. 61 p. 2 1. 7. 

tif^rr «Rrf*r*rfr<T * I 

trw srre? *• I 

On failure of daughter’s daughters, the daughter s sons are 
entitled to the succession. Thus N&rada says: Let daughters 
divide their mother’s wealth; or on failure of daughters, their male 
issue. For the pronoun refers to the contiguous term “ daugh¬ 
ters.” 

(Colebrooke, Mit. p> 370.) 

4. Mit. Vyav. f. 55 /?. 2 /. 1. 

See Chapter L, Sec. 2, Q* 4. 

Remark. 

The decision as to the Watan is based on the supposition that the 
Watan is not Stridhana, or woman’s separate property. 


CHAPTER IV. 

B—SECTION 4. 

SONS. 

Question 1.—A woman died. Her husband and son 
have survived her. Which of these is her heir ?. And 
who has a right to inherit her Palu ? 
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Supposing the husband has a right to inherit her Palu, 
will his right be destroyed because the Palu has been 
applied toward the purchase of some property, and because 
the deed of purchase sets forth that the property purchased 
was intended for the benefit of the woman’s children ? 

Answer. —It is not mentioned in the question whether 
the woman had obtained her Palu from her husband or 
from her father, or whether it was earned by her by follow¬ 
ing any particular trade. It is not also stated whether 
the deceased woman has any daughter. 

The son of a deceased woman has a right to inherit all 
the property of his mother. When a woman has children, 
her husband has no right to her property. In the absence 
of a daughter, a son has a right to inherit her Palu. 

1 hough the I alu has been applied towards purchasing 
some property, the husband can have no claim on it. 

Surat, 1 Ath June 1848. 


Authorities. 

1. Mit. Vyav. f. 48 p. 1 l. 14. 

See Chapter II., Sect. 14, A. 1, Q. 3. 

2. Vyav. May. p. 156 l I. 

3. * Mit. Vyav. /. 61 p. 2 l. 9. 

Irft’Trrrtrtrr^ twi II 
s-g-TKrgTfr n 

If there be no grandsons in the female lines, sons take the pro¬ 
perty : for it has already been declared the (male) issue succeeds 
in their default. 

(Colebrooke, Mit. p. 370.) 


Question 2.—A woman received a house from her 
father. Jbhe had two sons. One of them died leaving a 
widow. The mother died after the death of her son. The 
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question is whether the surviving son or the daughter-in-law 
should inherit the house given to the woman by her father ? 

Answer. —The son, and not the daughter-in-law, has 
the right to inherit the property of his maternal grand¬ 
father. 

Surat Adawlut , 1th June 1827. 


Authorities. 

1. [Mit. Vyav. /. 55 p. 2 l. 1.] 

2. Mit. Vyav./. 61 p. 2 l. 9. 

See Chapter IV. B, Sec. 4, Q. I. 

Remark. 

The son inherits the property as heir of his mother, not as heir 
of his maternal grandfather. 

Question 3.—A woman of the S'udra caste died. One 
of her sons is in jail undergoing the sentence of imprison¬ 
ment for life. The other died leaving a son. The question 
is whether the grandson or the son is the heir to the 
woman’s property ? 

Answer. —The grandson, as well as the son, has a right 
to inherit the property. 

Poona, Ydth May 1851. 


Authorities. 

1. [Vyav. May. p. 90 /. 2.] 

2. * Mit. Vyav.'/. 61 p. 2 19. 

See Chapter IV., Sec. 4, Q. 1. 

Remark. 

If the grandson’s father died before his mother, the grandson 
cannot inherit, as grandsons inherit their mother’s Stridhana on 
failure of sons only. 
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Question 4.—A man died, and his property was taken 
possession of by his mother. After the death of the mother, 
her daughter came into possession of the property. On 
the death of the daughter, her son assumed the possession. 
He is now sued by a separated cousin of the original 
proprietor for the recovery of the property, and the question 
is, whether it should be made over to him ? 

Answer. —The several successions described in the 
question appear to be legal, and the possession of the grand¬ 
son cannot be disturbed. 

Rutnagiri, 3rd September 1855. 


Authorities. 

1. Vyav. May. p. 134 l. 4. 

Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 4. 

2. [Vyav. May. p- 151 l. 2.] 

3. Vyav. May. p. 157 l. 3. 

Mit. Vyav./. 61 p. 1 l- 16. 

See Chapter IV. B, Sec. 1, Q. 1. 

4. * Mit. Vyav. /. 61 p. 2 /. 9. 

See Chapter IV. B, Sec. 4, Q. 1. 


Question 5.—A married a woman, B, who had been 
previously married, and brought to his house the son, C, 
whom she had borne to her first husband. A died without 
having either a son or a daughter born by his marriage 
with B. On'his death, his wife B inherited his property. 
After B 's death will the property of A pass to his blood re¬ 
lations, or to C, the son of B by her first husband ? 

Answer. —If A died without issue, his widow B was his 
heir, and any property which she inherited from A became 
her Stridhana. As she had neither a son nor a daughter 
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by A, and had a son by her former husband, this son 
will be her heir, and on her death will succeed to the pro¬ 
perty of which she may die possessed, in preference to any 
relatives of her husband A. 

Broach , 11 th September 1851. 


Authorities. 

1. [Mit. Vyav. /. 60 p. 2 l. 16.] 

2. * Mit. Vyav. f. 61 p. 2 l. 9. 

See Chapter IV. B, Sec. 4, Q. 1. 

Question 6.—A woman of the Maratha caste adopted 
a son. The witnesses have proved the fact. Can the 
adopted son be legal heir to the property of the deceased ? 

Answer. —It having been proved that the adoption 
was solemnized with due ceremonies, the adopted son is the 
proper heir. 

Rutnagiri, 26th September 1845. 

Authority not quoted. 


Remark. 

There is no special authority to show that the adopted son 
inherits his adoptive mother’s Stridhana. It follows from his 
occupying in all respects the position of a son. 


CHAPTER IV. 

B.—SECTION 5. 

HUSBAND. 

Question 1 . —A woman died. Her husband lived 
with his father as a member of an undivided family. His 
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age was about 19 years. Is be or his father entitled to 
receive the “ Palu” of the deceased woman ? 

Answer. —II the deceased has left no children, her 
husband lias the right to receive her “ Palu.” 

Surat, 28 th March 1848. 

Authority. 

Mit. Vyav. /. 61 p. 1 ]. 12. 

?f§Y»rr jn?Frr ?pr n 

srcnm* f^ir: 'ffr^rcr ^r^qT#jnsrrq<w 
flNtts Wrsr jrrvrruT aTrffarcr: ^Tfr 

“ The property of a childless woman married in the form denomi¬ 
nated Brahma, or in any of the four (unblamed modes of mar¬ 
riage), goes to her husband; but if she leave progeny, it will go to 

her (daughters’) daughters : and in other forms of marriage (as the 
A 

A sura, &e*) it goes to her father (and mother on failure of her own 
issue).” 

Of a woman dying without issue as before stated, and who had 
become a wife by any of the four modes of marriage denominated 

A 

Br&hma, Daiva, Arsha, Prajapatya, the (whole) property, as before 
described, belongs in the first place to her husband. 

(Colebrooke, Mit. p . 368.) 

Remark. 

According to Manu, whose view is adopted in the Vyav. May., the 
property of a woman married according to the Gandharva form of 
marriage goes likewise to the husband. The reason is that Manu 
and others consider the Gandharva rite as lawful for the Kshatriya. 
See May. p, 160, l 2. 


Question 2. —A woman received certain property from 
her father at or after the time of her marriage^ She is 
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now dead. Who is entitled to this property, her husband 
or her relations on the side of her father ? 

Answer. —The property which may have been granted to 
the woman by her father on the occasion of her marriage 
or afterwards must be considered her Stridhana. After 
her death, her children are entitled to inherit it. If she 
has no children, her husband will be her heir. Her father 
has no right whatever to such property. 

Broach , 12 th February 1852. 


Authority. 

Mit. Vyav. /. 61 p. 1 1. 12. 

See Chapter IV. B. Sec. 5, Q. 1. 

Question 3 . —A woman received some property, con¬ 
sisting of a house and other things, from her father. She 
has neither a son nor a daughter. In case of her death, 
can her “ Pat” husband inherit her property ? 

Answer. —By the custom of the caste, the “ Pat” hus¬ 
band is the heir. 

Sadder Adawlut, 2nd April 1852. 


Authorities. 

1. Mit. Vyav./. 61 p. W. 12. 

See Chapter IV. B. Sec. 5, Q. 1. 

2. Mit. Vyav. /. 61 p. 1 l. 10. 

3. Mit. Ach&ra,/. 8p. W. 8. 

4. Vyav. May. p. 160 l. 2. 

5. Nirnayasindhu, p. 203 l. 26. 

Bemark. 

As re-marriages of widows have been legalized by Act XV. 1856, 
the decision seems in accordance with the present law. 

27 HL 
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Question 4.—A woman leaving her husband, lived 
with a man, from whom she obtained some ornaments. 
On her death the authorities seized her property and treated 
it. as heirless. A creditor, who holds a decree against 
her husband, attached the ornaments. The question has 
therefore arisen, whether the ornaments should be held 
liable for her husband’s debts, or restored to the man who 
originally presented them to her, or considered as heirless 
property ? 

Answer. —As the ornaments are not the property of 
the woman’s husband, his creditor cannot attach them. 
If the woman lived and died as a faithful concubine of the 
man who presented her with the ornaments, he will inherit 
her property. If the woman died as a public prostitute, 
the Sirkar may spend a suitable sum for her funeral rites, 
and take the rest as heirless property. 

Ahmednuggur, 1st November 1848. 


Authorities. 

1. Vyav. May. p. 23G l. 4. 

2. Vyav. May. p. 199 /. 4. 

3- Vyav. May. p. 200 l. 3 & 7. 

4. Vyav. May. p. 202 l. 17. 

5. Vyav. May. p. 24 /. 1. 

6. Mit. Achara, /. 16 p. 1 l. 13. 

7. Mit. Vyav. /. 68 p. 2 /. 16. 

8. Mit. Vyav. /. 60 p. 2 l. 12. 

9. Mit. Vyav. f. 57 p. 1 l. 5. 

10. Mit. Vyav. /. 61 p. 1 /. 12. 

See Chapter IV. B. Sec. 5, Q. 1. 

Remark. 

If the ornaments were the property of the deceased, and her 
husband had not been divorced from her, he will be her heir, and 
consequently his creditors may attach them, 
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Question 5.—A Kunabi kept a woman in his house. 
Her husband was then alive. The Kunabi gave her some 
ornaments, a nose ring, &c. She died—‘and the question 
is, who is the heir to her ornaments ? 

A ns web. —The Kunabi is the heir to the woman’s orna¬ 
ments ; even though they may have been given to her as 
a present or as a token of his affection : for the heir of a 
slave is her master. If they were granted merely for her 
use, his right to them cannot be considered to have ceased. 

Ahmedmtggur, \7th February 1847. 

1. Vyav. May. p. 152 /. 8. 

2. Vyav. May. />. 153 /. 8. 

3. Vyav. May. p. 202 1. 7. 

Remark. 

According to the Hindu Law the woman who commits herself 
into the keeping of a man, becomes his slave (see Vyav. May. p. 171, 
Borradaile), and gifts made to her revert at her death to her master. 
But as any title to property based on slavery is abolished by Act V. 
of 1843, the property of the woman will, if she was not divorced 
• from her husband, fall to the latter. 

The acceptance of property earned by a wife by prostitution 
would be sinful on the part of the husband. But the sin may be 
expiated by penance, and cases where this actually has been done, 
are said to have occurred only recently. 

Question 6.—A woman of the S'impi (Tailor) caste, 
having lived the life of a prostitute, died during the ab¬ 
sence of her husband. Her husband’s brother has applied 
for the property of the deceased. Can he get it ? 

Answer. —If the deceased woman had acquired her 
property by prostitution, and if she was out of the caste, 
her husband’s brother can have no right to it. If the pro¬ 
perty in her possession belongs to her absent husband, his 
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brother cannot claim it while he is alive. After his death, 
his brother can inherit it. 

Poona, 17 th December 1859. 


Authority. 

Mit. Vyav. /. 61 p. 1 /.11. 

See Chapter IV. B. Sec. 5, Q. i. 

Remark. 

The property acquired by the woman belongs to her hus 
band .—See preceding cases. 


CHAPTER IV. 

B. SECTION 6.—THE HUSBAND’S SAPINDAS. 

Introductory Remarks. 

1. The same discrepancy which prevails between the Mitak 
shara and the Mayukha in regard to the definition of Strldhana, 
or ‘ woman’s property/ shows itself again in the rules on the succes¬ 
sion to this kind of property, and the difficulties arising here¬ 
from are considerably increased by the circumstance, that the 
Viramitrodaya also departs from the line laid down by the 
MitaksharS. 

2. Vijnane3’vara, who declares every kind of property acquired 
by a woman by any of the recognised modes of acquisition to be 
Stridhana,* gives the simple rule,+ that the property of a childless 
wife goes, if she was married according to the Brahma, Daiva, 

Arsha, or Prajapatya rites, to her husband, and on failure of him, 
‘to his nearest Sapindas.’ If she was married according to the 

Asura, Gandharva, Rhkshasa, or Pais’acha rites, it goes to her 


* Colebrookc, Mit., Chapter II., Sec. XI., cl. 2 ff, 
t Ibid, cl. 11 and 25, 
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mother, her father, and their nearest Sapindas successively. The 
latter part of this rule has no immediate interest, as no case in 
which the inheritance to a woman, married according to the last 
four rites, was disputed, occurs amongst the Questions which follow. 

It will therefore only be necessary to consider the first part of 
the rule. According to the passage from the Acharakanda of the 
Mitakshara, quoted in the Introductory Remarks to Chapter II., 
Section 14, it appears that the term ‘ Sapinda’ includes, on the 
father’s side, all blood relations within six degrees, together with 
the wives of the males, and on the mother’s side those within four 
degrees. As regards the expression, tat pratyasannfmam, ‘to 
his nearest,’ Mitramis'ra in the Viramitrodaya,* and Kamalakara 
in the Vivfidatandara both explain it to mean, “ the Sapindas of 
the husband succeed according to the degree of their nearness to 
him.” 

Moreover Kamalakara is of the opinion, that the ‘nearness’ 
is to be determined by the rule, given in the Mitfiksharaf in regard 
to the succession to a male’s property who died without male de¬ 
scendants, and that consequently first the wife, i.e. the rival wife 
of the deceased, succeeds; next the daughter, i-e. the deceased’s 
step-daughter ; thirdly the deceased’s step-daughter’s son; fourthly 
the husband’s mother, and so on. 

This opinion seems to be based on the consideration that, as 
the Sapindas inherit only through the husband, they virtually 
succeed to property coming from him, and that consequently they 
must inherit in the order prescribed for the succession to a male’s 
estate. Against this it may be urged, that the word ‘ pratyasanna, 

‘ nearest,’ if employed in regard to persons generally, has the sense 


* Viramitrodaya,/. 219 p. 1 Z. 3— 

rKMti- n<?nw*iT*r i 'jtotc:- 

viteuncf, ii 

On failure of him (the husband) the succession goes to the husband’s nearest 
(Sapindas). For, as it is by the husband that the nearness to the possessor is 
barred, the nearness to the husband must be made the principal consideration. 

t Colebrooke, Mit., Chapter II., Sec. I., cl. 2. 
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of ‘ nearest by relationship/ and that the list of heirs to a man 
without male descendants, is not made solely with regard to near¬ 
ness by relationship, since, for instance, it places the daughter’s 
son before the parents and brothers, though he is further removed 
than the former, and not nearer related than the latter. 

It is therefore perhaps more advisable to take the word ‘ pratya- 
sanna’ in its first sense, and to assume that Vijnanes’vara really 
intends * nearness by relationship’ to be the principle regulating 
the succession of the Sapindas. 

If this interpretation is accepted, the heirs of childless widows 
in the first instance would be, those kinsmen related to the 
husband in the first degree, i.e. rival wives of the deceased, their 
offspring, and the husband’s parents, all inheriting together; next 
the kinsmen related to the husband in the second degree, as the 
husband’s brothers, deceased’s step-children’s children, &c., and so 
on to the sixth degree inclusive. 

3. In opposition to these doctrines, Nilakantha in the Mayfikha 
makes a two-fold division of the Stridhana of a childless woman,* 
1, into paribhashika, 1 Stridhana proper/ as defined by the texts of 
Manu, Katyayana, and others, i.e. property presented at the time 
of marriage, and subsequent presents of the relations and of the 
husband; and 2, into pfmbhashikatiriktavibhagakartanadilabdha, 
Stridhana other than Stridhana proper, acquired by division and 
the like, ie. property acquired by division, inheritance, or any of 
the other recognised modes of acquisition. For each kind he 
gives a different order of heirs. * Stridhana proper’ goes, if the 

A 

woman was married according to the Brahma, Arsha, Prajapatya, 
Daiva, or Gandharva rites, to the husband, and, if she was married 

according to the Asura, Rakshasa,or Pais’acha rites, to her parents.f 
The next heirs after the husband and the parents are in either case,J 
1, the widow’s sister’s son; 2, the husband’s sister’s son ; 3,the hus¬ 
band’s brother’s son ; 4, the widow’s brother’s son; 5, the son-in- 

* See Borradaile, May., Chapter IV., Sec. X., cl. 26 and 27. 

t See Borradaile, May., ibid. cl. 28, 29. 

% Borradaile, ibid. cl. 30. 



law; 6, and the husband’s younger brother. After these ‘ the wo¬ 
man’s Sapinclas in the husband’s family according to the degree of 
their nearness to her through him/* inherit, if she was married 
according to one of the five first mentioned rites. If she was mar¬ 
ried according to one of the last mentioned three rites, her father s 
Sapinclas succeed. * Property other than Stridhana proper’ devolves, 
according to the rules which are given for the descent of a separated 
male’s property, on the sons, son’s sons, &c.+ 

4. As the Mitakshara is the highest authority in this Presi¬ 
dency, the subjoined questions have been mainly arranged accord¬ 
ing to the principle laid down in that work. There occurs, how¬ 
ever, one deviation from it. The Sapindas have been divided into 
Sagotra or Gotrajas, i.e . those belonging to the same family as the 
husband, bearing the same name; and Bhinnagotras, Le, those 
belonging to a different family, and the former, as a body, have 
been placed before the latter. The opinion that the Sagotras in¬ 
herit before the Bhinnagotras, seems to have been held by most 
of the Shastris also who wrote the following Vyavasthas, and is 
shared by the Law Officer who assisted in the compilation of the 
Digest. It is based on the principle which prevails in the case 
of a male’s property, namely, that no property should be allowed 
to pass out of the family through inheritance, as long as a single 
member of the family survives. Though the Mitaksharfi does not 
expressly state that this principle holds good in the case of Stri¬ 
dhana also, this may be inferred, not only from the general consi¬ 
deration, that Hindu lawyers regard the family connected by name 
as a closely united whole, but especially also from the circum¬ 
stance, that according to the Mitaksharfi the husband’s pro¬ 
perty merges in the Stridhana. In accordance with these prin¬ 
ciples, the questions referring to the rights of Sapindas in general 
have been placed first (Sec. 6, I.); next come those referring to 
the rights of Gotraja Sapindas (Sec. 6, II.) ; and lastly those refer¬ 
ring to the Bhinnagotra Sapindas (Sec. 6, III.). Both the Gotrajas 
and Bhinnagotras have been arranged according to the degree of the 
nearness of their relationships. 


* Borradaile, ibid. cl. 28. 
f Borradaile, ibid. cl. 26, 
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CHAPTER IV. 

B. SECTION 7—THE HUSBAND’S SAPINDAS. 

I.—Sapindas in General. 

Question 1.—A widow died. A relation claims to be 
lier heir. He is the sixth descendant, while the widow’s 
husband was the fifth descendant from one and the same 
ancestor. Should he be declared her heir ? 

Answer. —Yes. 

Tanna, 1 6th February 1847. 

Authorities. 

1* Mit. Vyav. /. 55 p. 2 /. 1. 

2. Mit. Vyav./. 58 p. 2 1.16. 

3. Mit. Vyav./. 61> 1 l. 14— 

g-^irererPTr Hfr^Rr Jreft I 

On failure of him (the husband) it (the woman’s property) goes 
to his nearest kinsmen (Sapindas) allied by funeral oblations. 

(Colebrooke, Mit. p. 368.) 

Question 2. —A man claims to be the heir of a deceased 
woman. He appears to be her husband’s relation by con¬ 
sanguinity. Can he be her heir ? 

Answer. —As the man belongs to the same family he 
will be the heir of the deceased. 

Ahmednuggur, 27th November 1848. 

Authorities. 

1. Vyav. May. p. 159 l 3. 

See Authority 5. 

2. Vyav. May. p. 151 l. 7. 

3. Vyav. May. p. 142 l 8. 

4. Vyav. May. p. 181 l • 5. 

5. * Mit. Vyav. /. 61 p. 1 l. 14, 

See Chapter IV. B. Sec. 6, I. Q. 1. 






Remark. 

Provided claimant, if a Gotraja, is related to the deceased’s 
husband within the sixth degree; or if a Bhinnagotra-Sapinda, 
within the fourth degree. 


Question 3.—A widow of the Prabhu caste lived with 
her brother, who not only afforded her maintenance but 
defrayed the expenses of her pilgrimages. She inherited 
no property from her husband. So situated the woman 
died, and the question is, whether her brother or the rela¬ 
tives of her husband are entitled to her husband’s property ? 

Answer .— As the woman did not inherit any pro¬ 
perty from her husband, and as she lived under the protection 
of her brother, the latter is the heir. 

Ahmednuggur, Wth February 1850. 

Authority. 

Vyav. May. p- 159 l. 2. 

Remark. 

According to the Mitakshara, Vyav. f. 61 p. 1 /. 14, the hus¬ 
band’s Sapinda relations are the heirs. See Chapter IV. B. Sec¬ 
tion 7, I. Q. 1. 

According to the Mayukha the property would fall to her bro¬ 
ther only if she was married by one of the three blameable rites. 
(See Chapter IV. B. Sec. 7, Introductory Remarks, cl. 3. 


CHAPTER IV. 

B— SECTION 7. 

II. Sagotra Sapindas. 

STEP-SON. 

Question 1 . — Will a man inherit the property of his 
step-mother. 

28 HL 
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Answer. —If the step-mother has neither a daughter nor 
a son, her step-son will be her heir. 

Ahmednuggur, 30 tJi July 1846. 


* Mit. Vyav. /. 61 p. 2 /. 12. 

See Chapter IV. B. Sec. 6, Q. 1. 

Remark. 

The step-son cannot take before the husband. 


Question 2.—A wife, having been abandoned by her 
husband, became a Murali,* and adopted a son. Will 
this adopted son or the son of the second wife of her 
husband be her heir ? 

Answer. —The son of her husband’s second wife is her 
heir. 

Poona, 23 rd June ] 846. 

Authority not quoted. 

Remarks. 

1. The answer is correct. For though abandoned by her hus¬ 
band the Murali remains his wife. The second wife’s son is there¬ 
fore entitled to receive her property as Sapinda relation of her 
husband. The adoption made by her was null. 

2. This answer is founded on the principle that when a person 
has more than one wife, and when one of them has a son, the other 
cannot adopt. The object of the S'astra is to create, by adoption, 
an heir to the husband, and not to the w r ife. 

3. See the authorities of the preceding Question. 


* A Murali is a woman nominally devoted to the worship of Klinndoba, 
hut really a beggar, singer, and prostitute. 
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CHAPTER IV. 
B.—SECTION 6. II. 


a.—THE HUSBAND’S MOTHER. 

Question 1 . —Can a mother-in-law inherit her daugh¬ 
ter-in-law’s property ? 

Answer. —Yes. 

Poona, 26th October 1858. 

Authorities. 

1. Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. I. Q. 1. 

2. Vyav. May. p. 160 /. 4. 

3. * Mit. Vyav./. 61 p. 1 I. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 


Question 2.—A man had two wives. Each of them 
had a son and a daughter-in-law. The elder wife and her 
son died first. The roan also died afterwards. His death 
was followed by the death of his son born by the younger 
wife. His widow, under a decree of the Civil Court, ob¬ 
tained possession of the property of the family. When the 
daughter-in-law died, the property passed into the hands 
of her mother-in-law. The daughter-in-law of the elder 
wife has sued the step-mother-in-law for possession of the 
property. The question is, who is the nearer heir of the 
daughter-in-law of the man’s jrounger wife ? 

Answer. —The nearer heir is the younger wife of the 
man. The elder wife’s daughter-in-law must be considered 
as a somewhat distant relation. 

Rutnagiri, 25th June 1852. 
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Authorities 


1. Vyav. May. p. 140 /, ]. 

See Chapter IT., Sec. 14, I. A. 1. Q. 1. 

2. Vyav. May.p. 83 L 3. 

3. Vyav. May. p. 134 /. 4. 

4. Mit. Vyav. /. 61 p. i 14. 

See Chapter IV. B. Sec. 6, I. Q. I. 


Remarks. 


1. The authorities quoted by the Shastri refer to the succession 
to the estate of a male. 

2. Ihe mother-in-law is related to the deceased daughter-in- 
law’s husband in the first degree, the elder wife’s daughter-in-law 
in the third. 


Question 3.—A woman of the Vani caste died. She 
has two mothers-in-law, one direct, and the other a step¬ 
mother-in-law. Which of these is the heir of the de¬ 
ceased ? 

Answer. —As the direct mother-in-law of the deceased 
had brought up and protected her husband, she will be her 
heir. In the absence of the mother of the husband, 
the step-mother will have the right to inherit the property 
of the deceased. 

Ahmedabad, 2 2nd October 1859. 


Authorities. 


1. Mit. Vyav. /. 55 p. 2 l. 1. 

2* Vyav. May. p. 140 l. 1. 

See Chapter II., See. 14, A.I. 1, Q. 1. 

3.* Mit. Vyav./. 61 p. 1 /. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 
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Remarks. 

1. The authorities quoted by the Shastri refer to the succession 
to a male’s estate. 

2. The answer nevertheless seems correct, as the mother is 
more nearly related to her son than the step-mother. 


CHAPTER IV. 

B. SECTION 6. II. 

£.—FELLOW-WIDOW. 

Question 1 . —A property was equally divided between 
an aunt and her nephew. When the latter died his two 
widows divided his share between them. One of these 
widows is dead, and the question is, who should take her 
share as heir, the other widow or the aunt ? 

Answer. —The other widow, and not the aunt. 

Ahmednuggur, July 1 7 th, 1846. 

Authority not quoted. 


Authorities. 

1, * Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

2. * Mit. Vyav. /. 61 p. 1 l. 14. 

See Chapter IV. B, Sec. 6, I. Q. 1. 


Question 2.—Government settled upon a widow an 
annual allowance of Rupees 300. At her death certain 
arrears were due to her by Government. The surviving 
members of the family are a fellow-widow and some others. 
The deceased widow, when she was alive, had authorized 






her brother to draw the arrears, and to spend the money 
in the performance of her funeral rites. The question is, 
whether the right of receiving the arrears should belong to 
her brother or her fellow-widow ? 

Answer. —The arrears are on account of an allowance 
for the maintenance of the widow, they must therefore be 
considered Stridhana. The fellow-widow is entitled to 
them as her heir. 

Surat, 2 9th Avgust 1846. 

Authority not quoted. 


Authorities. 

1. * Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

2. # Mit. Vyav./. 61 />• 1 l- 14. 

See Chapter IV. B, Sec. 6, I. Q. 1. 

Remark. 

The assignment by the deceased to her brother is inoperative, as 
the contemplated duty cannot be performed by him, but only by 
her husband’s family, so long as any of the latter survive. 


CHAPTER IV. 

B. SECTION 6. II. 
e.—THE HUSBAND’S BROTHER. 

Question 1.-—A number of uterine and half brothers 
divided their property, and entered into a mutual stipula¬ 
tion that when any one of them died his property should 
be divided among the survivors, who should support the 
deceased’s widow. Subsequently one of them died. His 
widow lived separately from her brothers-in-law (but was 
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supported by them). When she died the question arose 
whether her husband’s uterine brothers, or his half bro¬ 
thers, or both, should be considered her heirs ? 

Answer. —When a separated brother dies his widow is 
his heir. When she dies her heir is her husband’s uterine 
brother. If her husband had not separated from his bro¬ 
thers (and if she was supported by the uterine brothers as 
well as the step-brothers), they are all her heirs. 

Ahmednuggur, 2\st October, 1848. 


Authorities. 

1. Vyav. May. p . 134 l. 4. 

See Authority 9. 

2. Vyav. May. p. 135 l. 5. 

3. Vyav. May. p. 140 l. 1. 

4. Vyav. May. p. 133 l. 2. 

5. Vyav. May. p. 159 l. 3. 

See Authority 10. 

6. Vyav. May. p. 136 l. 2. 

See Chapter I., Sec. 2, Q. 4. 

7. Vyav. May. p. 152 l. 4 and 5. 

8. Vyav. May. p. 108 I. 3. 

9. * Mit. Vyav. /. 55 p. 2 l 1. 

See Chapter I., Sec. 2, Q. 4. 

10. # Mit. Vyav. f. 61 p. 1 I. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Question 2. — A deceased woman has no sons or other 
near relations, but there are one brother-in-law and four 
sons of another brother-in-law, who are all united in in¬ 
terests. The question is, which of these will be her heir ? 

Answer .— The brother-in-law and the sons of brother- 
in-law, will all be her heirs. 

Ahmednuggur, 24 th November 1859. 




Authorities. 

1. Vyav. May.y?. 159 l. 2 and 5. 

See Authority 2. 

2. * Mit. Vyav./. 61 p. 1 l. 14. 

See Chapter IV. B. Sec. 7, I. Q. 1. 

3. * Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, A. I. Q. 1. 


Question 3.—Of four brothers, three died. Their 
widows having received the shares due to their respective 
husbands, lived together. They did not divide their pro¬ 
perty. One of them afterwards died, and the question is, 
who is her heir ? the surviving brother or the other two 
widows ? 

Answer .— The surviving brother is the heir. 

Ahmednuggur, 26th Mag 1859. 


Authorities. 

1. Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. I. 

2. * Mit. Vyav./. 61 p. 1 l. 14. 

See Chapter IV. B, Sec. 6, I. Q. 1. 


Question 4.—A woman of the Maratha caste died. 
She had neither a son nor any other near relation. There 
are, however, two brothers-in-law, and a separated second 
cousin’s son. Which of these should be considered the 
heir of the deceased ? 

Answer. Ihe brothers-in-law must be considered 
nearer than the nephew, and they should therefore take 
each a half of the deceased’s property. 

Tanna, 1 9th January 1853. 





Authority. 

1. Vyav. May. p . 140 l. 1. 

See Chapter II., Sec. 14, I. A.'Q. 1. 

2. Vyav. May. p. 159 l. 2. 

3. * Mit. Vyav. /. 61 p. 1 l. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 


Question 5.—A man of the Mali caste died. He left a 
widow and some property. The widow subsequently died- 
There are now two heirs, the widow’s sister and a brother of 
her husband. The question is, which of these is the heir ? 

Suppose a woman of the Mali caste had certain property, 
and that she died during the life time of her husband; if the 
husband die afterwards, and there be a sister of the woman 
and son of a brother of her husband, which of them will be 
the heir ? 

Answer. —If a man and a woman of the Mali caste should 
die without issue, the property of the husband goes to his 
brother, and not to his wife’s sister. 

If a woman of the Mali caste has some property given to 
her by her father, and if her husband dies before her, her 
father—and among his near relations, her sister—will have 
the right to take her property. 

Broach , 29th June ] 852. 

Authorities. 

1. Mit. Vyav./. 55 p. 2 l 1. 

2. Mit. Vyav. f. 61 p. 1 l. 12. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Remark. 

The^ second part of the answer would only be right in the case 
of an Asura or other disapproved marriage. In the case of the 
Brahma, &c., approved rites, the husband inherits from his wife. 
See also the following Question. 

29 HL 
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Question 6.—Who will inherit a woman’s property, 
her own brother or her husband’s brother ? 

Answer. —The brother-in-law may inherit so much of 
the woman’s property as belonged to her husband, and that 
which she may have acquired from her parents and others 
will pass to her brother. 

Dharwar, 1845. 

Authority not quoted. 

Authorities. 

1. Vi ram. /. 219 p. 2 l. 6— 

Z'VTTt srmwwwm jprrm w;*prr trzw* wi : 

t 3 Iirfq- rTf^fq- ^Tfrqrq^^grq-rrT I 

1'he property of a childless woman, which she received from her 
relations, goes on her death to them, and on failure of them to her 
husband. For Katyayana says (Stridhana) which has been 
given by the (wife s) relations goes to them ; on failure of them to 
t he husband. 

2. * Mit. Vyav. / 61 p. 1 1 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Remark. 

The Shastri’s answer agrees with the doctrine laid down in the 
passage quoted above. But the decision can hardly stand, for— 

1 • The Mayukha, p. 160 l. 7 (Borradaile, p. 129), refers the pas¬ 
sage of Katyayana to women only who were married according to 

one ot the blamed rites (Asura). Moreover instead of “goes to 
her husband, the reading is there “goes to her son.” 

2. According to the Mitakshara the whole property of the 
deceased goes to the husband’s brother. 

Question 7.—A widow of a “ S'udra” became a 
“ Jogtin,”* and remained in that order for about 12 years. 

* A woman devoted to the worship of the goddess called Yellumma, 
near Dhnrwar. She is to Yellumma what a Muraji is to Khanr)oba in 
the Dekhau, what a Bhavin is to R&walnatha in the Koncan. 
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J f ! "i, 'V't 

: ' A m ?- 

About a fortnight before her death she came to the house 
of her brother, and there died, The question is, whether 
her brother or her husband’s brother should inherit her 
property ? 

Answer. If any money was received by the woman’s 
father from her husband at the time of her marriage, her 
brother will be her heir. If her father had received no 
money, or if it cannot be ascertained whether any money 
was received or not, her husband’s brother will be her 
heir. 

Dhai'war, 3 rd June 1850. 

Authorities. 

1. Vyav. May. p. 159 l. 3. 

2* Mit. Vyav./. 61 p. 1 1. 12. 

See Chapter IV. B. Sec. 6, Q. I. 


CHAPTER IV. 

B. SECTION 6. II. 

d .~~THE HUSBAND’S STEP-BROTHER. 

Question 1.—When there are two relatives of a de¬ 
ceased woman, viz. her husband’s step-brother and her hus¬ 
band’s step-brother’s son, which of these will be her heir ? 

Answer. —The husband’s step-brother being the nearest 
will have the precedence. 

Dkarwar, 1845. 

Authority not quoted. 

Authorities. 

1. * Mit. Vyav./. 61 p. 1 l. 14. 

See Chapter IV. Sec. 6, I. Q. I. 

2. * Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14,1. A. 1, Q. K 
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CHAPTER IV. 

B.—SECTION 6. II. 
e.—THE DAUGHTER-IN-LAW. 

Question 1 . —A widow died leaving a widowed daugh¬ 
ter-in-law, and also a widowed daughter-in-law’s daughter, 
who has a son. Who succeeds to the inheritance ? 

Answer .— The daughter-in-law, being the nearest, and 
“ Sapinda” relation of the deceased widow, will inherit 
the property. 

Surat, 25th July 1859. 

Authorities. 

1. Manu IX. 187. 

See Chapter II., Sec. 14.1. B. b. 1, Q. 1. 

2. Nirnayasindhu,Chapter onS'raddha. 

3. Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 


CHAPTER IV. 

B. SECTION 6. H. 

/—THE HUSBAND'S BROTHER’S SON. 

Question 1.— There were two uterine brothers. The 
elder brother had a son, but he died while his father was 
alive. The younger brother had a son. The brothers died. 
The elder brother’s widow also died. The widow of the 
elder brother’s son who died during the life time of his 
father, and the son of the younger brother, have applied 
to be recognized as heirs. The question is, which of them 
is the heir of the widow of the elder brother ? 
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Answer.—' The widow of the elder brother became heir 
of her husband on his death. From this the brothers seem 
to have been separated. The right of inheritance would 
therefore devolve upon her daughter or other relation. 
She has, however, no daughter or other near relation, and 
as the son died during the life time of the father, the right 
of inheritance has not been through him transmitted to the 
daughter-in-law. It will therefore belong to the nephew. 

Surat, 27 th October 1857. 


The following is a genealogical table, illustrative of the 
question :— 


Father . 


. A.. 


Elder son. 


Wife . 


Younger son . 


.A-. 


The deceased whose heir 
is to be ascertained. 


Wife . 


Son . 


Wife . 


Son . 


Died during 
the lifetime 
of his father . 


Claimant . 


Claimant . 


Authorities. 


1. Mit. Vyav./. 55 p. 2 i 1. 

2. # Mit. Vyav. /. 61 p. 1 L 14. 

See Chapter IV. B. Sec. 6, I. Q. 1* 

Remarks. 

1. The answer would be correct according to the Mayukha, 
according to which the property in question, because acquired by 
inheritance, would descend to the widow s husband s heirs. 

2. According to the Mit&kshara the daughter-in-law would be 
the heir, since she is more nearly related than the nephew to the 
deceased widow’s husband. 























Question 2.—A man, named Bhukhan, had two sons, 
named Manikchand and Mayarama. They effected a parti¬ 
tion of their father’s property, and wrote a deed of separa¬ 
tion. When Mayarama died his son Dadabhai inherited 
his father’s property. Afterwards Dadabhai died, and was 
succeeded by his widow Jamna. She died without male 
issue. Dadabhai’s sister Ganga, and her two sons named 
Premananda and Kalidasa, have applied for a certificate de¬ 
claring them to be the heirs of Jamna. Jetta,son of Manik 
and cousin of Dadabhai, has also applied for a similar certi¬ 
ficate. The question therefore is, whether the former or 
the latter are the heirs ? 

Answer. —The two brothers mentioned in the question 
were separate. The S’astra declares the following rule of 
succession in case of the death of a separated brother. Each 
of the undermentioned relations succeeds in the absence of 
the next previously mentioned:—Widow, daughter, son of 
a daughter, parents, the uterine brothers, nephew, step¬ 
brother, son of a step-brother, and members of the same- 
kin or Gotra, and among them the first is sister. Applying 
this rule to the case, it appears that Ganga and her two. sons, 
are the heirs. 


Authorities. 

1. Vyav. May.jp. 134 l. 4. 

2. Vyav. May. p. 140 /. 6. 

3. Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, A. 1. 1, Q. I. 

4. * Mit. Vyav. / 61 p. 1 l. 14. 

See Chapter IV. B. Sec. 6, 1. Q. 1. 

Remarks. 

1. The Shastri has treated the case as one of a succession to a 
male’s property, and followed the Mayukha. 



2. Her heir is, according to the Mitatshara, Jetta the son of 
Manik, since he is the deceased’s husband’s brother’s child, i.e. 
a Gotraja Sapinda. 


CHAPTER IV. 

B. SECTION 6. II. 

'/•—HUSBAND’S BROTHER’S WIDOW. 

Question 1. A widow died. The surviving relations 
are a widow of her brother-in-law, and a son of a sister of 
hei husband. Which of these is the heir of the widow ? 

Answer.—*' The husband’s sister’s son is a “Sapinda”* 
but not a “Gotraja f relation, and he is not, consequently, 
an heir. The widow of the brother-in-law is both the 
“Sapinda” and “Gotraja” relation, and she is therefore the 
heir. 

Ahmedabad , 30 th December 1853. 


Authorities. 

]. M it. Vyav. f. 55 /?. 2 /. I. 

2. Mit Vyav./58p. 2 1. 16. 

3. # Mit. Vyav./. 61 p. 2 /. 14. 

See Chapter IV. 13. Sec. 6, I. Q. 1. 


* “ Sapinda.” Sons and daughters and their descendants to seven ge¬ 
nerations, also daughters born in other families but allied to the family by 
marriage. - * 

t Gotraja. One born in the tribe ; women by their marriage into 
other families are considered as born in those families. They are “ Sa¬ 
pinda,” but not “Sagotra” or “ Gotraja.” 
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CHAPTER IV. 

B. SECTION 6. II. 

A—HUSBAND’S PATERNAL UNCLE’S SON. 

Question 1.—Can a cousin of a woman’s husband be 
her heir ? 

Answer. — Yes. 

Poona, 10 th September 1852. 

Authorities. 

1. Vyav. May. p. 159 l. 2. 

2. # Mit. Vyav./. 61 p. 1 l. 14. 

See Chapter IV. B. Sec. 6, I. Q. I. 


Question 2 .— A man received his share of the ancestral 
property, and separated ; afterwards he died. His widow 
inherited his property. She also subsequently died. 
I here i3 a son. of her husband’s sister, and a cousin of her 
husband. Which of these is the heir ? 

Answer. —The son of the sister of the woman’s husband 
is the nearer relation of the two mentioned in the question, 
and in the order of heirs which is laid down in the S’astra, 
a sister’s son becomes heir in the absence of a sister. He 
should therefore be considered the heir entitled to all the 
moveable and immoveable property of the deceased, except 
the Wattan. 

Surat, 15th September 1849. 


Authorities. 

1. Vyav. May. p. 138 l. 8. 

2. Manu IX. 187. 

See Authority 5. 

3. Diiya craina sangraha. 

4. Nirnayadipikii. 







5.* Vyav. May. p■ 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

6* Mit. Vyav./. 61 p. 1 l 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Remark. 

The Shustri has taken this case for a question regarding the suc¬ 
cession to a childless man’s property, and decided it according to 
the Mayukha; according to the Mitakshara the husband’s cousin 
is the heir. 

Question 3.—Who is entitled to inherit from a deceased 
woman of Kunabi caste ? her husband’s sister, or a cousin 
who was separate from her husband, or the husband of her 
deceased daughter ? 

Answer. —The sister and the cousin of her husband are 
near relations of the deceased woman, and they both ap¬ 
pear to have equal claims to the property of the deceased. 
The sister, though very near to the deceased, has gone into 
another family by her marriage. The cousin is a “Sapiuda’ ’ 
relation of the deceased’s family. The property should 
therefore be equally divided between the two. There is 
nothing in the S'astras which is favourable to the claim of 
the son-in-law. 

Ahmedmtggur, 27 th July 1847. 

Authorities. 

1. Vyav. May. p. 134 /. 4. 

2. Vyav. May. p. 140 l. I. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

3. * Mit. Vyav./. 61 p. 1 1. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Remark. 

The husband’s cousin alone inherits according to the law, as he 
is a Sagotra Sapinda. 

Question 4.—A woman died. Her relations are, her 

husband’s cousin, another cousin’s five sons, and her 

30 HL 





234 


husband s brother s widow. The last-mentioned died. 
One of the five sons died leaving a son. How will the 
several heirs divide the property ? 

Ansiter.— The property should be divided into seven 
equal shares, of which each of the heirs should take one, 
and the seventh share of the woman’s husband’s sister-in- 
law should be again equally divided among the six heirs. 

Khandesh , 22nd March 1848. 


Authorities. 

1 . Vyav. May. p. 134 /. 4. 

2. # Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

3. # Mit. Vyav./. 61 p. W. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Remark. 

The husband’s paternal uncle’s son alone inherits, as nearest 
Sagotra Sapinda relation of the deceased’s husband. He is related 
to him in the 5th, and the paternal uncle’s grandson in the 6th 
degree. 

v-- 

CHAPTER IV. 

B. SECTION 6. II. 

i.—THE HUSBAND’S PATERNAL UNCLE’S 
GREAT-GRANDSON. 

Question!. —The right of heirship to a deceased woman 
is claimed by her son-in-law and her husband’s cousin’s 
grandson. Which of these two is the legal heir ? 

Answer. —The woman’s husband’s cousin’s grandson. 

Ahmedmujgur, \3th December 1847. 
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Authorities. 

], Vyav. May. p. 134 L 4. 

2. Vyav. May. p. 151 A 7. 

3. Vyav. May. p. 83 A 3. 

4. Vyav. May. p. 142 /. 8. 

5. Vyav, May. p. 140 A 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

6. # Mit. Vyav./. 61 p. 1 A 14. 

See Chapter IV. B, See. 6, I. Q 1. 


CHAPTER IV. 

B. SECTION 6. II. 

/{.—THE HUSBAND’S MORE DISTANT KINSMEN. 

Question 1.—A man named S'annkaraji had two sons. 
One of them was called Bhaisha and the other Dayalji. 
Bhaisha’s son was called Pitambara, and Dayalji’s son Ra- 
tanji. Pitambara’s son was called Trikama, and Ratanji’s 
son Purushottama. The wife of Purushottama, called 
Devali, died without issue.. Pitambara’s son Trikama 
has applied for a certificate of heirship. One Narottama 
Rasikadasa objects to the claim of Trikama, on the 
ground that Shama Bai, the wife of Ratanjx, was the 
sister of Rasikadasa’s grand-father, that Purushottama 
was her son, that Devali the wife of Purushottama made 
a will, which Rasikadasa has produced, that it authorizes 
him to take Devali’s house and moveable property in con¬ 
sideration of his having given her maintenance, and pro¬ 
mised to perform the funeral rites after her death, and that 
the sons of S'ankaraji had separated. The questions are, 
whether the said Trikama should be furnished with a 
certificate? and whether Devali had right to transfer her 
property as she had done ? 

Answer. —If there is no daughter or son of a daughter, 
or other near relation of Devali, the applicant Trikama 
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must be considered a relation entitled to inherit the'property 
of the deceased. The will does not appear to have been 
made under the pressure of any necessity. When Devali 
was possessed of the whole estate of her husband, she had 
no reason to receive maintenance from another man. The 
right of performing the funeral rites belongs to the relations 
of her husband. A will on her part was not therefore 
necessary, and she could not have made it .conformably to 
the law. 

Sui'at, 12 th November 1847. 


The following genealogical table will illustrate the 
question:— 


Bhaisha. 


Pit&mbara. 


Trikama. 


Applicant. 


Sannkaraji. 




—^ 


Dayalji, 


Brother of Sham k 
Bai. 


Ratanji. 


Sham Bai. 






1 

Purushottama. 


Devali. 


Grandfather. 


Father. 


The deceased. 


Narottama. 

Objector. 


Authorities. 

1. Viram./. 194/vl /. 2. 

2. Vyav* May. p . ] 34 L 4. 
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3. Jimutavahana Dayabh. 49. 

4. * Mit. Vyav./. 61 p. 1 U 14, 

See Chapter IV. B. Sec. 6, I* Q* I. 

Question 2. —A woman, having first inherited the 
property of her husband, died. The heirship to her is 
disputed between her husband’s sister’s son and some 
cousins three or four times removed from her husband. 
The question is, which of these is the heir ? 

Answer.— As the husband of the deceased woman had 
separated from the other members of his family, his sister s 
son is the heir. The cousins cannot be preferred as heirs 
to the son of the deceased’s husband’s sister. 

Surat, 23 rtl June 1845. 

Authorites not quoted. 

Authority. 

* Mit. Vyav. /. 61 p. 1 1 14. 

See Chapter IV. B. Sec. 6, I. Q* 1* 

Remark. 

The husband’s cousins should be the heirs, as they are Sapindas 
of the deceased, and also Sagotras, while the sister’s son is only a 
Sapinda._ 

Question 3 .—A, a man, had two daughters and a son. 
When A died, his property passed into the hands 
of his grandson by right of inheritance. The grandson 
afterwards died, and the property passed into the hands 
of his mother. The mother died; and the question is, 
whether the property should be considered the property of 
the mother, or of. A ? 

Are the daughter and son of a daughter of A, or the 
cousin thrice removed from the husband of the woman who 
died last, the heii'3 ? 
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Answer. —The property should be considered as the 
property of the last deceased person, and not of A . The 
cousin thrice removed of her husband is the nearer heir of 
the last deceased, and he should be considered the heir. 

Broach, 2\st. December 1860. 

Authorities. 

1. Vyav. May- p. 159 1.3. 

2. Vyav. May. p. 89 l. 2. 

3. Mit- Vyav. f. 60 p. 2 l. 16. 

4. # Mit. Vyav. f. 61 p. 1 /. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Question 4. —There are several heirs of a deceased 
woman, namely, her husband’s cousins of 6 or 7 removes, 
and his sister. Which of these is the heir to the property 
of the deceased ? 

Answer. —In the absence of any nearer relations of the 
deceased, her (husband’s) cousins of 6 or 7 removes are 
her “ Sapinda” relations, and therefore heirs. Cousins as 
distant as 7 removes are called “ Sapinda,’* and are heirs 
to each other. Cousins as distant as 14 removes are called 
“ Gotraja,” and are also heirs. Cousins distant to 21 re¬ 
moves are called “ Samanodakathey are also heirs of 
each other. This is the rule laid down in the “ Shastra.” 

Ahmednuggur, 9th June 1852. 

Authorities. 

1. Vyav. May. p. 159 l. 3. 

2. Mit. Vyav. f. 61 p. 1 l. 14. 

See Chapter IV. B. Sec. 7, I. Q. 1. 

Remarks. 

The remarks on the Gotrajas and Samanodakas are incorrect. 
The Samanodakas cease with the fourteenth degree. Gotraja, “ born 
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in the same Gotra,” is applied to all persons who descend from one 
common ancestor, as far as such descent can be proved by a com¬ 
mon name, or otherwise. 

2. In the Mitakshara, Samanodakas are not named as heirs to a 
woman’s property. 

CHAPTER IV. 

B. SECTION 6. 

III. The Husband’s Sapindas belonging to a Different 
Family (Bhinnagotra). 

a. — DAUGHTER’S GRANDSON. 

Question 1.—A deceased woman has no relations except 
her daughter’s grandson. Can he be her heir ? 

Answer. —It appears from the law books called May- 
ukha and Mitakshara, that the daughter’s grandson is the 
heir. 

Poona , 2 2nd January 1847. 

Authority not quoted. 

Authority. 

* Mit. Vyav./. 61 p. 1 /. 14. 

See Chapter W. B. Sec. 6, I. Q. 1. 

CHAPTER IV. 

B. SECTION 6. III. 

b. — THE HUSBAND’S SISTER. 

Question 1.—A woman died without issue. Her hus¬ 
band’s sister and the daughter of the deceased’s sister have 
applied for a certificate of heirship. The question is, which 
of these is the heir ? 






Answer. —If the property in the possession of the wo¬ 
man was acquired by her husband, his sister will be the 
heir. If the property was obtained by the deceased from 
her parents, her sisters daughter will be her heir. 

Ahmedalad, 31^ January 1857. 


Authorities. 

1. Yyav. May. p . 134 l. 4. 

2. Yyav. May. p. 160 A 4. ^ 

mfrJTrT^^rl-q ^f^rf^r ^rr?" fcwpr-1 
Jrrjarnft I 

oghirot *rrgf?*ip spiitffe n 
iT7rwrxffrt?rqr wr?^fr Ir^r «r* ?rr I 
«T^r<fr 5rr rrr^rf w*nh3 ! u 

On failure of the husband of a deceased woman, if married 
according to the Brahma or other (four) forms, or of her parents if 
married according to the Asura or other two forms, the heirs to the 
woman’s property as expounded above, are thus pointed out by 
Brihaspati:—The mother’s sister, the maternal uncle’s wile, the 
paternal uncle’s wife, the father’s sister, the mother-in-law and the 
wife of an elder brother, are pronounced similar to mothers. I f they 
leave no sons born in lawful wedlock, nor daughter s son, nor his 
son, then the sister’s son and the rest shall take the property. 

(Borradaile, p. 129.) 

Remark. 

According to the Mitakshara the husband’s sister inherits in 
every case, as his Sapinda relation. 

CHAPTER IV. 

B. SECTION 6. in. 
c.—THE HUSBAND’S SISTER’S SON. 

Question 1. —A man died, and then his wife died. The 
man’s “ Bhacha,” or sister’s son applied to he put in pos- 
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session of his property as heir, but he subsequently died. 
His son has set up a claim to be his heir, and has produced 
a deed alleged to have been passed to his father by the first 
deceased, granting his land, &c. to him. 

There is a distant relation, seven degrees removed from 
the deceased. He claims to be the heir. 

There are also two daughters of the deceased, but they 
have relinquished their claim in favour of the distant 
relation. 

Answer. —As it cannot be ascertained whether the dis¬ 
tant kinsman is within 7 degrees or not, he cannot be re¬ 
cognized as heir. The deceased’s sister’s son applied for a 
certificate, but he died. His son has set up a claim, and if 
there is no other nearer, and Gotraja relation, he may be 
considered the heir. 

Ahmedabad , 10 th January 1851. 

Authorities. 

]. Vyav. May* p . 134 l . 4. 

2. Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, I* A. 1, Q* 1* 

3. # Mit. Vyav. f. 61 p. 1 l. 14. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

Question 2.—A deceased woman has left her brother’s 
son and her husband’s sister’s son. Which of these will be 
the heir? 

An sir er. — Her brother’s son appears to be the nearest heir. 
This opinion is founded upon an inference drawn from the 
order of relatives who are authorized to perform the funeral 
ceremonies of a deceased woman. This order commences 
with son, and continues by mentioning grandson, husband, 
daughter, daughter’s son, husband’s brother, cousin’s son, 
his daughter-in-law, father, brother, and brother’s son. 

Dharwar, 13 th Jane 1853. 

31 IIL 
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A ufitlOHITI ES. 

!• Dharmasindhu III./. 6 p.2 1.7. 

3. Mit. Vyav. /. 61 j>. 1 /. ] 4 . 

See Chapter IV. B. Sec 6 , I. Q. 1 . 

Remark. 

According to the MitAkshara the husband's sister’s son would 
inherit as the deceased’s husband’s Sapinda. 


Question 3.—A man died, and his wife also died after 
him. The man’s sister’s son, who lived with the wife, per¬ 
formed the funeral rites for her. Will he or her brother 
be the heir ? 

Answer.— man’s sister’s son will succeed to the 
property provided it has been bequeathed to him. If the 
deceased has left no will to that effect, her brother will be 
her heir by law. He should take the property and perform 

the funeral rites. In his absence the deceased nephew will 
be the heir. 

Ahmednugrjur, 22nd June 1848. 


Authorities. 

b Vyav. May.p. 159 /. 3 f. 

2* Mit. Vyav./. 61 p. 1 l. 1 , 4 . 

See Chapter IV., B. Sec. 6 , I. Q. I. 
Remark. 

See the preceding case. 


CHAPTER IV. 

B. SECTION 7.—THE WIDOW’S SA PIN DAS. 
Introductory Remarks. 

1. The question, whether on failure of all relations on the 
husband’s side, the widow’s father’s family is entitled to inherit her 






property, if she had been married according to one of the approved 
rites, is still more difficult to decide than those regarding the 
husband's Sapindas. 

The Mitakshara is silent on this point; it mentions none of the 
widow's Sapindas as entitled to inherit. The Mayukha names a 
few among the six heirs who succeed to Stridhana proper on failure 
of the husband, bat before the husband's Sapindas 

2» Though the leading authorities thus seem to give no encou¬ 
ragement to the doctrine that the widow’s Sapindas inherit after 
those of the husband, the Shastris nevertheless declare unanimously 
that such is the case. They quote as authorities chiefly Mayukha, 
p. 140, l. 1, and p. 159, L 5, where, in both passages, the verse, 
Manu IX. 187 (quoted in full Chapter II. Sec. 14, I. B. b. 1, Q. 1)-— 
“To the nearest Sapinda the inheritance next belongs,” &c., is 
quoted. 

In the Manava-dharmas’astra this verse refers to the succession 
to a separate male’s estate, and the Mayukha quotes it, p . 140, l. 1, 
in this sense, in order to prove the right of the sister to inherit her 
brother’s property. But in the Mayukha, jp. 159, L 5—(Chapter IV. 
Sec. X. cl. 28, Borradaile), it is applied also to the succession to a 
woman’s property, and Nilakantha uses it in order to prove that 
the Stridhana proper of a childless widow who had been married 
according to an approved rite, goes not to the husband’s nearest 
kinsmen, as the Mitakshara states, but to her own nearest Sapindas 
in the husbands family. Hence it is evident that Nilakantha took 
the above-mentioned verse of Manu to be a general maxim, appli¬ 
cable to all cases of inheritance—a proceeding which is perfectly 
in harmony with the principles of the Mimamsa, which rules the 
interpretation of the Smritis. The Shastris therefore, by applying 
it to the case of a widow whose husband’s family is extinct, have 
only followed the example of Nilakantha, and in no wise departed 
from the general rules of interpretation. The chief objection 
which could be raised against the correctness of their view would 
be, that the list of heirs given in the Mit. and May. must be 
considered exhaustive. 


Vyav. May., Chapter I\ . Sec. X. cl. 30, Borradaile, and Introductory Re¬ 
marks to the preceding Section, cl. 3. 
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3. Before touching upon this latter point, it will be advisable 
to take into consideration some other circumstances which make 
it probable that the widow’s own Sapindas inherit on failure of the 
husband’s kinsmen. 

For, though a woman by marriage loses her place in her father’s 
family, and many of the rights and duties which her parents and 
her kinsmen in her father’s family possess over her, or have to 
fulfil towards her, are suspended, it appears that on extinction of 
the husband’s family these same rights and duties revive. Thus 
the right of guardianship over a female is vested after marriage in 
the husband, his sons, and his Sapindas successively. But if the 
husband’s family becomes extinct, it reverts to her parents and 
their kinsmen, not to the king, who takes the place of guardian 
only on failure of both families.* 

In a similar manner the duty of performing the last rites and 
iuneral oblations for a widow falls first on the husband’s kinsmen, 
in failure of them on the widow’s own relations, and lastly on the 
king'.f 

As now the widow’s kinsmen would, but for her marriage, 
undoubtedly have the right to inherit her estate on account of their 


* See Viramitrodaya, quoted Chapter II. Sect. 6*. A. Q. 6, and Mit. Achara 

/. 12 p. 1 l. 6~ 

f TFfr ftSRT: TORT II 

For it is declared c ‘ On failure of relations on both sides (the husband's and 
the parents*) the king becomes the supporter and master of a female.” 

t Dharmasindhu III. Uttarardhn/. 6 p. 1 /. 10— 

3v3rorsr tpmk *t<f? ipn I I zsm'k qft: | 

cTTHfr | <TcriT|% ftfeq: I qgsfar I cTcTUfa qg^fajpT: | 

fnrwq Hfr i fT^irrf fqcrr i fapnq War i srOTwr: 

qffrFl: ll 

“(The persons authorised to perform the funeral oblations) for a married 
female are, on failure of her son, the .son of a rival wife; on failure of him, 
her grandsons and great grandsons in the male line; on failure of them the 
husband ; on failure of him, the daughter; on failure of her, the daughter's 
son ; on failure of him, the husband’s brother; on failure of him, the husband's 
brother’s son; on failure of him, the daughter.in-law; on failure of her, the 
father; on failure of the father, the brother; on failure of him, the brother's son, 
and the other (Sapindas) who have been mentioned before." 





blood relationship, it seems not unreasonable to suppose that this 
r igbt revives on failure of the persons who barred it- 

The objection which might be raised against this view, that the 
silence of the Mitakshara and of the Mayukha regarding the rights 
of the widow’s blood relations, is equivalent to a denial of these 
rights, cannot be sustained, since the lists of heirs given in the two 
law books are not exhaustive. For neither the persons connected 
by spiritual ties with the widow, i-e. the husband’s Acharya and 

pupil, nor the Brahminical community in the case of a Brahman 
widow, nor the king in the case of other castes, are mentioned as 

heirs, though their eventual rights to the inheritance would not be 
disputed by any Hindu lawyer. 

4. If therefore the right of the widow’s own blood relations 
revives on failure of the husband’s Sapindas, it seems natural to 
allow them to succeed in the same order as they would have done 
before her marriage, and to place the mother first, next the father, 
after him the brothers, and the rest of the Sapindas according to 
the nearness of their relationship.* 

In conformity with this principle and according to the maxim 
that Sagotras inherit before the Bhinnagotra-Sapindas,f the Ques¬ 
tions belonging to the following section have been arranged thus : 

I. Sapindas in general. 

II. Sagotra-Sapindas, a, mother ; b, brother, See. 

III. Bhinnagotra-Sapindas. 


CHAPTER IV. 

B.—SECTION 7. 

I, — Sapindas in general. 

Question L—A daughter of a Parades’i Brahman and 
her husband lived with him. The husband subsequently 


* See Chapter IV. A. Sec. 1, sqq. 
t See Introductory Remarks, Section 6, cl. 4. 
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ran away. The father had given some ornaments to his 
daughter. Afterwards both the father and his daughter 
died. There is neither the husband nor a son of the 
daughter, and the question is, whether the separated rela¬ 
tives of her father should be considered her heirs ? 

Answer.—T he husband and his relatives are the heirs 
to the property of a woman who has neither a son nor a 
daughter. In the absence of the husband and his relatives, 
the woman’s mother and father, or their relatives, are the 
heirs. The father’s relatives mentioned in the question are 
therefore the heirs of the deceased woman. 

Khandesh, 9th September 1851. 


Authorities. 

1 . Mit. Achara f. 12 p. 1 /. 4 . 

2 . Mit. Vyav. f. 60 p. 2 1 . 16. 

3. Mit. Vyav. /. 61 p. 1 /. 12 . 

4. Vyav. May. p. 140 l. 1 . 

See Chapter II., Sec. 14, I. A. 1 , Q. 1 . 

Question 2—When there are two “Sapinda”* kinsmen 

0 a . woman having equal relationship to her, how will 
they inherit the property ? 

Answer.. Each of them should receive an equal 
share. 1 

Dharwar, 1846. 

Authority not quoted. 


AUTHORITY. 


* Vyav. May. p. 140 l. 1 . 

See Chapter II., Sec. 14, I. A. 1 , Q. 1 . 


, Tl 7 thc "“»»* ° f *>>« s.™ Wool, and i», i„ the W,i 

phraseology of llie Dindds, failed fa* „ ho ^ d ' 

one common nncetfor so f„ as the sei-entl, degree, either (hrongh male, 

or females. (Shastri’s Rem.) 
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CHAPTER IV. 

B. SECTION 7. 

II. Sagotra Sapindas. 
a .—THE MOTHER. 

Question 1 . — A woman died. Her parents applied for 
a certificate of heirship. Her four separated nephews, of 
whom the eldest is the guardian of the three under age, 
preferred a similar application. Subsequently the parents 
suborned the eldest nephew. He now states that he cannot 
prove his relationship to the deceased, and that he is a dis¬ 
tant relation. He further admits that the deceased’s father 
is her heir. Can this admission affect the rights of the 
minors under his protection ? 

Answer. —The nephews are not heirs of the deceased. 
01 the parents who have applied for recognition as the 
heirs ol the deceased, the mother must be considered the 
first heir. The father will be the heir only in the absence 
of the mother. There can be no objection to the with¬ 
drawal of the claim advanced by the eldest nephew on 
behalf of himself and his younger brothers. He and the 
parents may have come to an understanding about the 
matter. 

Ahmcduuggur, 11 th April 1851. 


• ). 

Authority. 

E Vyav. May. p. 159 l. 5. 

See Authority 3. 

2 . Mil. Vyav. f 47 p. 2 l. 15. 

3. * Vyav. May.^. 140 £ 1. 

See Chapter II., Sec. 14. I. A. 1, Q. 1. 
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CHAPTER IV. 

B. SECTION 7. II. 

b.— BROTHER. 

Question 1 .-— When there is no relation of a deceased 
woman on the side of her husband, who will be her heir ! 
her two uterine brothers or her sister s son ! 

Answer. —The uterine brothers. 

Poona, 2 9th February 1848. 

Authorities. 

1 . Vyav. May. p . 159 /• 3. 

2. Vyav. May. p. 159 l. 5. 

= Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

CHAPTER IV. 

B. SECTION 7. II. 
c—STEP-BROTHER. 

Question 1.—Can the step-brother of a deceased wo¬ 
man be her heir. 

■Answer. —When there is no one of the family of the 
husband of the deceased woman, her parents will be her 
heirs. If the parents are dead, any one belonging to the 
family of the parents will be her heir. The step-brother, 
therefore, is her legal heir. 

Dharivar, 23rd September 1851. 

Authorities, 

1 . Vyav. May.;;. 159 l 3. 

2. Vyav. May* p» 140 /• 7. 

3 # * Vyav. May* p* 140 /. 1* 

See Chapter II*, Sec. 14, 1. A. 1, Q. 1* 
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Question 2.—A woman died. Can a half-brother be 
her heir ? 

Answer- —According’ to the Mitakshar& and Dhar- 
mabdhi, when there are neither children nor husband of a 
woman, the Sapinda relations of her husband become her 
heirs. When there are no Sapinda relations, the woman’s 
father and his relations become heirs. If there are no re¬ 
lations of her husband her half-brother will be her heir. 

Dharwar, 23 rd September 1851. 


Authorities. 

1. Vyav. May. p • 159 l 3. 

See Authority 3. 

2. Vyav. May. p. 134 L 4. 

See Authority 4. 

3* Mit. Vyav. /. 61 p. 1 l. 12. 

See Chapter IV. B. Sec. 6, I. Q. 1. 

CHAPTER IV. 

B. SECTION 7. II. 
d. —BROTHER’S SON. 

Question 1.— Can the sons of a full brother of a 
deceased woman be her heir ? 

Answer. —Yes. 

Ahmednuggur, 7th June 1853. 

Authorities. 

1 . Vyav. May-jp. 159 l • 3. 

2. Vyav. May. p. 159 l- 5. 

= p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q- 1« 

32 HL 
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Question 2..—A man granted a piece of land to his 
widowed daughter for her maintenance. The daughter 
afterwards died. There is none of her kin, but there is a 
son of her uterine brother. The question is, whether he 
is the heir ? 

Answer.!— -If there is none of the deceased woman’s 
kin, her uterine brother’s son is her heir. 

Akmedabad, 1 5th February 1841, 

Authorities. 

1 . Vyav. May. p. 134 l. 4. 

2 . Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

CHAPTER IV. 

B. SECTION 7. II. 

<%—STEP-BROTHER’S SON. 

Question 1.—A man died, and his moveable as well as 
immoveable property passed into the hands of his wife. 
She had no children. She had allowed her mother, step¬ 
brother, and elder sister to live with her. About 4 years 
afterwards, the widow died. There was no member of the 
family of her husband then living. Her property fell into 
the possession of her sister. Afterwards her mother, step¬ 
mother, and sister died. The sister’s nephew and the son 
of the step-brother are now alive. Which of these is the 
heir of the deceased woman ? 

Answer. —The nephew of the woman’s sister cannot 
inherit the property. The son of the step-brother is entitled 
to it. 

Ahmedabad, 31st May 1845. 




Authorities. 


J. Mit. Vyav. /. 58 p■ 2 l. 16. 

2 . Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 


CHAPTER IV. 

B. SECTION 7. II. 

/.—PATERNAL UNCLE. 

Question 1. —A widow died, leaving two relatives, 
a Bhacha (a woman’s brother’s or sister’s son, and a man’s 
sister’s son), and her father’s brother. The question is, 
which of these is the heir ? 

Answer. —'Her father’s brother is the heir. 

Ahmedabad, 17 th February 1858. 


Authorities. 

1 . Vyav. May. />. 134 l. 4. 

2. Vyav. May. p. 140 l. L 

See Chapter II-, Sec. 14, LA. 1, Q. 1. 

Remark. 

But only if the term Bhacha here means sister’s son, as a bro¬ 
ther’s son is a nearer Sapinda than the hither’s brother. 


CHAPTER IV. 

B. SECTION 7. II. 

g .—THE PATERNAL UNCLE’S SON. 

Question 1.-—A woman of the S'udra caste has no 
other heir than a cousin. Her husband is dead. Can the 
cousin be her heir ? If there are three cousins, can one of 
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them who has applied to be recognized as heir be considered 
her heir ? 

Answer. —All the three cousins have equal right to be 
the heirs of the woman. 

Ahmednuggur, 31 si January 1854. 


Authorities. 

1. Vyav. May. p. 159 l. 3. 

2. Vyav. May. p. 159 1.5. 

*=s Vyav. May, p. 140 L 1. 

See Chapter. II., Sec. 14, I. A. 1, Q. 1. 


CHAPTER IV. 

B. SECTION 7. 

III. Bhinnagotra Sapindas op the Deceased’s Family. 
a.—THE SISTER’S SON. 

Question 1.—Cana man inherit the property from 
his mother’s deceased sister ? 

Answer. —If there is no other heir he can. 

Dharwar, 26th January 1850. 

Authorities. 

1 . Vyav. May. p. 160 /• 4. 

See Chapter IV. B. Sec. 6, III- b, Q. 1. 

2. * Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14,1. A. 1, Q. 1. 


Question 2.—A Kunabi woman has died. Her sister’s 
son survives. The deceased made no gift in his favour. 
Can he be her heir according to the S'astra ? 
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Answer.— ft appears that the property left by the de¬ 
ceased is her Stridhana, and that her sister’s son is entitled 
to it, even though there be no will left to that effect. 
Ahmednuggur, 22nd February 1847. 

Authorities. 

1 . Yyav. May. p. 160 l. 4. 

See Chapter IV. B. Sec. 6 , III. b, Q. 1. 

2. Vyav. May. p. 159 /. 5. 

== p. 140 L 1. 

See Chapter II., Sec. 14, I. A. 1, Q« 1* 

3 . * Vyav. May. p. 159 !■ 3. 


CHAPTER IV. 

B. SECTION 7. III. 

6 .-MATERNAL UNCLE’S SON. 

Question 1 . —A widow died without issue. Her mo¬ 
ther’s brother’s son has applied to be put in possession of her 
property, consisting of some land, See. The deceased widow 
had obtained the property from her mother’s brother, and 
there are no nearer relations of the deceased. Should the 
applicant, under these circumstances, be put in possession 
of the property ? 

A nswer .— There is no nearer relation of the deceased , 
the applicant, though of a different Gotra, is a Sapinda re¬ 
lation. He is therefore the legal heir of the deceased. 

Ahmedabad, 30 th June 1851. 

Authorities. 

1 . Vyav. May. p. 140 5 1. 

See Chapter II., Sec. 14, I. A. 1, Q* 1> 

2. Vyav. May. p. 134 l. 4. 

3. Vyav. May. p■ 140 l 6 . 







CHAPTER IV. 

B. SECTION 7. III. 

c—THE SISTER’S DAUGHTER. 

Question 1 . —Is a sister’s daughter the heir to a 
deceased woman, there being no near relative ? 

Answer. —Yes. 

Dharioar, 1 \th June 1853. 


Authority. 

Vyav. May. ])■ 143 l. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1 . 


Question 2.—A man died, leaving two daughters, 
One of them died, leaving a daughter. The other also 
died afterwards. The question is, whether the daughter of 
the first deceased daughter can inherit the immoveable pro¬ 
perty of the deceased ? 

Answer. —The daughter who died last has left no chil¬ 
dren. Her sister’s daughter cannot claim the right of 
inheritance. The order of heirs laid down in the S'astra 
does not mention a daughter of a sister. That order states 
that when there are no near relatives to be found, the Guru 
and others become heirs. A Brahman’s property is sacred, 
and the Raja or Government of any country is prohibited 
from taking it under any pretence whatever. 

Surat, 23 rd March 1850, 




Authorities. 


1 . Mit. Vyav./. 55 p. 2 l. 1. 

2 . Mit. Vyav./. 59 p. 1 l. 9. 

3. Mit. Vyav./45 g. 2/. 8. 

Remarks. , 

1 . The Shastri mistakes the case for one regarding the succes¬ 
sion to a man’s property. 

2. For the correct answer see the preceding case. 


Question 3.—Two brothers effected a partition of their 
landed property ; afterwards one of them died. The son 
of the deceased held his father’s share for some time, and 
died. His sister succeeded him, and after having remained 
for some time in the possession of the share, died. The 
question is, whether the daughter of the sister or the son 
of the sister-in-law of the father of the deceased is the heir ? 

Answer. —The uterine sister who inherited the property 
of the uterine brother died. The rights of inheritance will 
now descend to the daughter of the other sister. 

Surat, lih December 184b. 

Authority not quoted. 

Authority. 

* Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14,1. A. 1, Q- 1* 


Question 4.—-"Who will inherit from a deceased wo¬ 
man, her sister’s daughter or her sister’s son s widow ? 

Answer. —The sister’s daughter is entitled to inherit. 
It is to be remarked that when there are two heirs, a 
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daughter and a son, to Stridhana, the daughter has the 
priority of claim. 

Ahmednuggur , 13 th August 1847. 

Authority not quoted. 


Authority. 

Vyav. May. p. 140 /. 1. 

See Chapter II., Sec. 14, I. A. 1, Q. 1. 

Remark. 

The preference of daughters to sons only takes place in cases 
where they inherit from their mother. 





CHAPTER V. 

CASES OF INHERITANCE DECIDED BY THE CUSTOMS 
OF CASTES Oft SECTS. 

SECTION 1.—HEIRS TO A GOSAYI. 

Introductory Remarks. 

According to the statements made by the Gosavis to Mr. J. 
Warden (see Steele’s Law of Caste, App. B. p. 64 ff.), the members 
of this order living in Western India consider themselves as 
Sannyasis, following the rules of Sankaracharya, and pretend to. 
obey the laws of Manu and other Dharmas’astras.* Though it 
would therefore seem that cases of inheritance to their property 
should be decided according to the rulSs of the Dharmas astra on 
the succession to the property of a hermit, and though the answers 
to the following Questions show this to have been also the opinion 
of some of the Law Officersf, it nevertheless cannot be allowed 
that such a proceeding is in accordance with the general principles 
of the Hindu law. For though on account of their retirement 
from the world, in a position analogous to that of the Sannyasis, 
the Gosavis cannot claim to be Sannyasis in the proper sense of 
the word. The order of the real Sannyasis is open, according to 
some authorities, to Brahmans, Kshatriyas, and Vais yas, according 
to others to Brahmans only. It may be entered at any time after 
the completion of the ceremony of investiture with the sacred 
girdle.^ The Sannyasl is bound to keep the Vow of chastity and 
to renounce all transaction of business. The Gosavis on the 


* Different statements are given by H. H. Wilson, Works* ed. Rost. Vol. I.j 
pp. 167—169 and passim. 

f They are considered as real Sftnny&sis also, Rep. Sel. C., S. D., N- W. P.* 

II. pp . 49 and 235. 

+ Ninjayasindhu.-^-Par. III. Uttarardha, /. 51,/). 2, 1.9, 

I 
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contrary receive among their number Sudras* also and women who 
have no right to become Sannyasis. They neglect the performance 
of the Sanskaras or initiatory rites. Concubinage is allowed by 
their custom, and some marry.f Lastly, many are engaged in trade 
and other worldly business.^' 

If it thus appears that it is impossible to consider them San¬ 
nyasis in the sense of the Hind6 law, and consequently to subject 
them to the laws of this order, it is equally impossible to place 
them under the laws of the Grihasthas or householders, as some 
Shastris have done, since a very great number have no family ties 
and live in the Mathas as members of coenobitic fraternities, and 
others, though married, adopt pupils. Now, in all cases, where a 
section of the Hindu community places itself by its customs or 
opinions in opposition to orthodox Hinduism and its law, the 
Hindu legislators allow disputes between its members to be judged 
according to its law of custom. 


3?5r frirfforfawG I irsrw iprsi%% f> 

^TT^THr* gfcNjTfSRr: 1 fffogW W* RRT Smf 

■farqpflftRr i frr§T°T : w m iprlrrijg-ifrfcr 

■* i 

Angiras : A person who knows (the Vedas) may enter the order of the Sannya¬ 
sis whether he be a Brahmach&ri, a Grihastha, or Vanaprastlia, whether he be 
sick, or suffering. . . .Vijfi&nes’vara ( Mit. Pray/. 25 p. 1 l. 10) and the res t 

say that a Brahman alone has a right to enter on this (order of the Sannyasi), on 
account of this inspired text of Jab&la : " Brahmans become Sanny&sis,” and 
because Manu says : 

Having reposited the sacred fires in his mind, the Bralmian should leave his 
house and enter the order of the Sanny&sis,” (and there is another verse to the 
same effect): “ It is said that for Brahmans four orders are ordained in the revealed 
texts, for Kshatriyas three, for Vais y as two, and for S'ftdras one.” But the 
members of the three (twice horn) classes have also a right (to enter the order of 
§ a nnyasis), since it is declared in the Kfirmapur&na : “ A Brahman, a Kshatriya, 
or a Vais'ya should leave his house and enter the order of the Sannyasis.” 

* Steele, Law of Caste, App. B, clause 24. 
f Steele, Law of Caste, App. B, clauses 29 and 42, 

X Steele, Law of Caste, App, B, clause 14. 
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Thus the king is directed to uphold the customs of the castes,* 
of the Pashandas, or heretical sects, and of the Naigamas, ortho¬ 
dox sects.f Under these circumstances it would seem advisable 
to place the cases referring to the inheritance to Gosavis, under 
the rules which, according to their statements to Mr. Warden, 
contain their law of custom.^ Hence in the remarks on the follow¬ 
ing cases, instead of the authorities from the Law Books being 
quoted in full, references have been given to the paragraphs of 
Mr. J. Warden’s Report. 

CHAPTER V. 

SECTION 1. 

I. To a Male Gosavi. 
a .—'THE DISCIPLE. 

Question 1.—Can a disciple succeed to the property of 
a deceased Gosavi ? 

Answer. —A disciple is the heir of a Gosavi, and there¬ 
fore can succeed as such. 

Ahmednuggur, 1845. 

Authority not quoted. 

Remahk. 

See Steele, Law of Caste, App. B, para. 20. 


Question 2.—A. Gosavi died. There is a disciple 
nominated by him as his successor, can he succeed him ? 

Answer. —The Gosavis and Vairaigs should be regarded 
as Sannyasis of the lower castes, such as S'udras and others. 


* Vyav. May. p. 

t Vyav. May. p. 206, l. 1. Hit. Vyav./. 73,/?. 1,7. 6. 
X Compare also Reports of Sel. Cas., 1864, 512. 
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The person who claims to be the heir is a disciple nomi¬ 
nated by the deceased. His claim therefore should be 
recognized. 

Ahmedabad, 15th September 1853. 

Authorities. 

1. Vyav. May. p. 134 /- 4. 

2. Vyav. May. p. 141 l.l. 

Remarks. 

1 . S'udras cannot become Sannyasis in the sense in which the 
word is used in the Dharmas’astras, See Introductory Remark. 

2 . See also Steele, Law of Caste, App. B, para. 20 , 


Question 3.—Is a disciple ora Gurubhau of a Gos&vi 
his heir ? 

Answer. —If the Gurubhau is separate, the disciple will 
be the heir. If he is united in interests, he and the disciple 
will be the equal heirs. 

Khcmdeish , 3rd July 1854. 

Authorities. 

1, Vyav. May.jp. 131 L 8 . 

2 . Vyav. May.p. 134 l. 4. 

Remark. 

See Steele, Law of Caste, App. B, para. 20. 

Question 4.— A Matha of aGosavi had always been in 
charge of disciples succeeding one another. Should it 
remain with a disciple or a relation of the Gosavi ? 

Answer. —The S astras contain no provision regarding 
the matter. The custom of the sect should therefore be 
inquired into. 

Poona , 2 9th December 1847. 
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Authority. 



Vyav. May. p. 7 l. 2. 

' See Chapter II., Sec. 13, Q. 9 


Remark. 


The Matha should pass into the possession of the disciple, if he 
was nominated by his Guru. If no nomination had taken place, 
and there are several disciples, they or the Dasnamah will elect a 
successor. See Steele, Law of Caste, App. B, paras. 18, 19, 20. 


Question 5.—1. A Gosavi, having nominated two 
disciples, died. Both these disciples lived in the Matha of 
their Guru. The senior disciple nominated a disciple to 
succeed him. The junior disciple was afterwards confined 
in prison on a charge of murder. While in prison he 
nominated a disciple, and passed to him a deed authorizing 
him to inherit his and his Guru’s property. On the 
strength of this document, the disciple has filed a suit 
against the senior disciple, and the man nominated by him 
as his disciple, for the recovery of the property of his Guru. 
Is his claim admissible ? 

2. What actions make a man Patita ? 

3. What ceremonies should be performed on the occa¬ 
sion of nominating a disciple ? 

Answer. — 1 . As the man was confined in prison for 
murder, he must be considered a Patita. He has forfeited 
his right, of nominating a disciple, and a disciple nominated 
by such a person, cannot claim any property. 

2. A man becomes a Patita by the commission of the 
following crimes :— 

1. Stealing gold. 

2. Killing a Brahman. 

3. Drinking the intoxicating liquors. 
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4. Having criminal intercourse with the wife of one’s 
teacher, one’s sister, See. 

5. Burning a house. 

6. Killing a man by administering poison to him. 
There are some others besides those above enumerated. 

A person nominated a disciple must be one who is 
not married. The Guru gets him shaved and communi¬ 
cates to him certain sacred words. The followers of the 
sect to which the Guru belongs are informed of the intended 
nomination. The S’astra is silent on this subject, but 
the custom requires these ceremonies, and a disciple duly 
nominated with the customary ceremonies, becomes entitled 
to a share of his Guru’s property. 

Akrnedabad, 2nd June 1845. 


Authorities. 

1. Mit. Vyav./. 60^. 1 /. 13. 

2 . Mit. Vyav. f. 60 p- 2 /. 1, 

3. Vyav. May. p. 161 l. 7. 

Remarks. 

1. The acts for which a Gos&vi is out-casted are: killing a cow, 
a Brahman, a woman, a Guru, or a child, and sexual intercourse 
with other than Hindu women. See Steele, Law of Caste, App. B, 
para. 30. 

2 . Regarding the ceremonies at the initiation of a Gosavi, see 
also Steele, Law of Caste, para. 27. 


Question 6.—A Gosavi had two disciples, one was 
born by a kept woman, and the other was presented to him 
by another Gosavi. The Gosavi at his death, left no direc¬ 
tions providing for his succession, and the question is, who 
should succeed him ? 
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Answer. —A virtuous disciple should succeed. The son 
of a kept woman cannot. A virtuous disciple means a 
disciple who is hospitable and civil to those who visit his 
dwelling. 

Ahmednuggur, October 20th, 1859. 


Authorities. 

Vyav. M ay. p. 142 2. 4 and 8. 

Remark. 

This answer would be right in the case of a real Sannyash 
According to the custom of the Gosavis, however, to whose 
case also the authorities above-quoted refer, natural sons may 
become disciples, and inherit as such from their fathers. See Steele, 
Law of Caste, App. B, paras. 29 and 20- 


Question 7.—Two persons claim to be heirs of a Gosavi 
of the Maratha caste. The one is a “ Gurubhau” or a 
disciple of the same preceptor. The other is a son of a 
kept woman of the deceased, but adopted by him as his 
disciple by the ceremony of tonsure (Mundana). Which 
of these is the proper heir ? 

Answer. —Both appear to be the heirs, but the one 
adopted as disciple seems to be the nearer of the two. 

Rutnagherry , 8 ih November 1845. 

Authority not quoted. 

Remark. 

See Steele, Law of Caste, App. B, para. 29. 


Question 8.—A Matha of a Gosavi was held from 
disciple to disciple. This being the case, a disciple mar- 
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ried, and broke through the custom of the Matha. Can this 
breach of the custom be held a bar to his right of inherit¬ 
ance ? 

Answer .—A disciple who conforms himself to the 
custom of the Matha, and no other, can succeed. 

Ahmednuggur, August 14 th 1854. 

Authority. 

Vyav. May.p- 142 l. 2. 

Remark. 

The authority given by the Shastri refers only to a real 
Sannyasi, though the answer itself appears to be correct. 


Question 9.—If a Gosavi has got himself married, is 
he still to be considered a Gosavi ? Can he claim the right 
of inheriting from his Guru ? A deceased Gosavi had left 
two disciples;—one of them is suffering from a disease, 
and the other died leaving a disciple nominated by him. 
To whom will the right of inheritance belong ? to the man 
afflicted with disease, or to the disciple of a disciple ? 

Answer. —The question of the legality or propriety of 
the marriage of a Gosavi should be disposed of by the 
King in accordance with the Usage of the sect. When a 
disciple is suffering from such diseases as black leprosy 
and others, and when he is in such a condition that he 
cannot be admitted into the sect, he cannot claim the right 
of inheritance. According to the custom of the sect, the 
disciple of a disciple will be the proper persou to inherit the 
property of the deceased. 

Ahmednuggur, October 26th 1850. 

Authority. 

Vyav. May. p- 142 l. 2 and 8. 




Remarks. 

f? 

1 . Regarding the permissibility of the marriage see the pre- 
ceding case. 

2. Regarding the right of the disciple’s disciple to inherit from 
his Guru's Guru, see Steele, Law of Caste, App. B, para 20. 

CHAPTER V. 

SECTION 1 . 1 . 

A—FEMALE DISCIPLE. 

Question 1 . —A Gosavi who had no heir, nominated a 
woman as his disciple. Can she be the heir after his death ? 

Answer.— According to the S'astras she cannot be the 
heir of the deceased. 

Dharwar, 2nd October 1848. 


Authority. 

Vyav. May. p. 142 l. 4. 

Remarks. 

1. Female disciples are received by the Gosavis, and, as it 
would seem, they also inherit their Guru’s property. See Steele, 
Law of Caste, App. B, paragraphs 21 and 20. 

2 . In the Reports of Selected Cases, Sudder Dewani Adawlut, 
North Western Provinces, Vol. II., p. 235, it is ruled, that a 
female disciple does not inherit, since according to the Hindu Law 
only males can take the property of their Guru. 

CHAPTER V. 

SECTION 1. I. 
c.—DISCIPLE’S DISCIPLE. 

Question 1 . —A Gosavi died. There is a disciple of his 

disciple, and some grand disciples of the grand disciple of 

34 HL 
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his Guru. The question is, which of these will be the heirs 
of the deceased ? 

Answer. —The grand disciple is the heir. If, however, 
the deceased and the other disciples were united in interests, 
all would be entitled to an equal share of the inheritance. 
Khandesh, 26th January 1854. 


Authority. 

Vyav. May. p. 134 l. 4. 

Remark. 

See Steele, Law of Caste, App. B, para. 20. 


Question 2. Should a man apply for the property 
belonging to his Guru’s Guru, can he have it ? 

Answer .— No. 

Dharwar, 1846. 

Authority not quoted. 

Remark. 

See the answer and remark to the preceding case. 


CHAPTER V. 

SECTION 1. i. 

d. —THE FELLOW DISCIPLE. 

Question 1.—A Gosavi died. His Gurubhau is alive 
Should the property of the Gosavi be considered heirless ? 
Answer. Ihe Gurubhau is the heir of the Gosavi. 
Tanna, 25th March 1850. 
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Authority. 

Vyav. May.p. 142 l. 4. 

Remark. 

The authority refers to a real Sannyasi. 
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Question 2. —A Kanphatta Gosavi had two disciples. 
They both died, one after the other. A disciple of the first 
deceased has applied to be recognized as heir of the one who 
died afterwards. Is he the heir ? 

Answer. —When a man in the order of “ Vanaprastha” 
dies, his Guru and others can inherit his property. When 
a man dies in the order of Sannya&is his disciples become 
his heirs. When a man dies in the order of Brahma- 
chari, his Dharma Bhaus or fellow students can inherit his 
property. From this, it appears that a disciple nominated 
according to the custom of the caste by the one who died 
first, can inherit the property of his Guru’s brother who 
died afterwards. 

Khandesh, 23rd August 1850. 


Authority. 


Vyav. May. p. 142 l. 4. 

Remark. 

The authority and answer apply to the case of a real Sannyasi. 

y ■ ,;v • ■ yyw,; ;! '■ i • - : V. ( . , ' •, \ . ■) ' : • . 

Question 3. Can a Gurubhau ol a Guru of a deceased 
Gosavi be his heir ? 

Answer.— No one can be the heir of a deceased Gosavi 
except his Guru disciple or Gurubhau. 

Ahmednuggur , 4 th November 1846. 

Authority not quoted. 





Question 4.—A Gosavi had two disciples. One of them 
nominated a disciple, the other had none. The latter died. 
Can his property be claimed by the disciple of the former ? 

Answer. —The S'astra does not recognize the heir-ship 
of a person situated as above mentioned. He cannot 
therefore be considered an heir of the deceased. 

Poona , November 30it/i 1853. 

Authority not quoted. 


CHAPTER V. 

SECTION 1. I. 

e.—THE GURU’S FELLOW DISCIPLE. 

Question 1 . —A Gosavi has died. Will the Gurubhaft 
of his Guru be his heir ? 

Answer. —The S'astra allows a man to acquire know¬ 
ledge from a person of a lower caste than himself. By the 
custom of the country, a Guru and a disciple stand in the 
same relation to each other as a father and a son, and they 
become heirs of each other. The S'astra permits a disciple 
to inherit from his Guru and a Guru can in like manner 
inherit from his disciple, who dies without issue. It is no 
where mentioned in the S'astra that in the absence of a 
Guru his brother may succeed, but as a Guru in the caste 
of Gosavis takes the place of a father in a family, a Guru 
Bhau may in the absence of a disciple, brother, or brother’s 
disciple, be considered an heir. 

Sudar Addlat, 5th March 1853. 


Authority. 

Viramit./. 209 p. 2 1 9. 
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Remarks. 

1. like answer would apply to a real Sannyasu 

2. Ihe decision of the question depends upon the custom 
of the caste. 




CHAPTER V. 


SECTION I. 

II. Heirs to a Garbhari, or Married Gosavi. 

Qites tion 1.—A Gosavi kept a woman. She gave birth 
to a son. The Gosavi then married another woman. He 
afterwards died. Which of these three survivors should 
be declared his heir ? and how far would the fact of the 
deceased being originally a Brahman, Kshatriya, or a 
Vais'y'a before he entered the order of Gosavi, affect the 
rights of heirs ? 

AvsirjER .—A good disciple becomes the heir of a Gosavi 
as a general rule. But if he were of the S'udra caste and 
his wife childless, the son of his mistress would, according 
to the custom of the S'udras, be his heir, the wife being 
entitled to a maintenance only. If the deceased originally 
belonged to either of the other three castes, viz. Brahman, 
Kshatriya, or Vais'ya, his good disciple should be considered 
his heir. 

Ahmednuggur, 14th April 1857 . 

Authorities. 

1. Mit. Vyav. f. 55 p. \ I. 11. 

2. Mit. Vyav. /. 59 p. 1 L 13. 

Remarks. 

1. The Shastri’s answer applies to a Grihastha or householder 
only. 

2. Jf the customs of Garbhari Gosavis are the same as those of 
the Gcsiivis proper, as would seem to be the case according to 




Steele, Law of Caste, App. B. para. 42, the illegitimate son will be 
the heir. See Steele, ibidem, para. 29. 


Question 2.— A Matha of a Gosavi was held from 
disciple to disciple. A Gosavi who came into possession of 
it kept a woman, by whom he had a son. Afterwards he 
married and became a “ Gharbhari.” He subsequently 
acquired some property and died. The question is, whe¬ 
ther the son of the kept woman or his widow is the heir ? 

Answer. —If the Gosavi belongs to the S'udra caste the 
son of his kept woman will be his heir. If the Gosavi be¬ 
longs to either of the three superior castes, namely Brah¬ 
man, Kshatriya, and Vais’ya, his widow will be his heir. 
The son in this case may claim maintenance, not as a 
matter of right, but grace. 

Tanna, 1 5th March 1856. 


Authorities. 

1. Mit. Vyav. f. 55 p. 1 l 11. 

2. Mit. Vyav. /. 55 p. 2 l. 1. 

Remark. 

See the preceding case. 

Question 3.—A deceased Gosavi has left a wife and a 
disciple. Which of these is the heir? 

Answer. —The wife will be the heir. The disciple 
cannot succeed, but if the custom of the sect requires that 
the disciple should succeed, he may be allowed to do so. 
The wife in that case will be entitled to maintenance only. 

Khandesh, 30 th November 1859. 

Remark. 

Regarding the Garbhari, or married Gosavi, see Steele, Law 
of Caste, App. B. paras. 6, and 42 IT. 




Question 4.—A Gosavi, either of the sect of the Puri, 
Ghiri, or Bharathi, acquired a Watan like that of a Patil 
or Kulakarani. Can it descend to his or his wife’s dis¬ 
ciple ? 

Answer. —Among the Gosavis of the above-mentioned 
sects, a disciple is as good an heir as a son among other 
people. If a disciple was not nominated by the male Go¬ 
savi his wife may nominate one to succeed to her estate in 
the same manner as a widow among other classes is allowed 
to adopt a son. No objection seems to exist to such a pro¬ 
ceeding. 

Khandesh , 21 st October 1848. 

Authority. 

Vyav. May. p. 142 l. 4. 

Question 5.—The parents (of the Kunabi caste) offered 
their son of the age of three months to a Gharbhari Gosavi 
(married Gosavi). Before the child was initiated in the rites 
of the sect, the Gosavi died. His wife, however, called the 
members of her sect, and presented a turban to the child, and 
placed him on the seat of the deceased. The nephew of the 
deceased taught him certain incantations and shaved his 
head. Is this not sufficient to entitle him to a certificate 
of heirship of the deceased ? 

Answer .—If the deceased Gosavi’s wife and nephew 
have done all that was required to qualify a successor to a 
Gosavi according to the customs and rules of the sect, the 
certificate applied for may be given to him. Among the 
Vanaprasthas, Brahmacharis, and Sannyasis of the ten 
different tenets, the succession takes place by disciples. The 
Gosavis and Vairagis follow the same tenets, and should be 
treated accordingly. 

Ahmednuggur , 28 th March 1849 







Authority. 
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Vyav. May. p. 142 1 2 and 8. 


CHAPTER V. 


SECTION 1. 


III. Heirs to a Gosavini, or Female Gosavi. 

Question 1 . —A female Gosavi died. Which of the 
following will be her heir ?— 

Her Guru, namely the preceptor, or the one who initiated 
her into doctrine and practices of the sect; 

Her Guru’s son; 

Her husband’s disciple ; 

Her second or “ Pat” husband’s disciple ; 

Her Gurubhau, or the one who belongs to the same 
fraternity to which her Guru belongs ? 

Answer. —According to the custom of the sect of 
Gosavis, a well-behaved disciple will be the heir of the 
deceased. If she has made a gift of her property to her 
Guru, he can take it. If there is neither of these with the 
necessary qualifications, the disciple of her second husband 
must be preferred to her Guru. 

Ahmednuggur , February 24th 1847. 


Authorities. 


1. Mit. Vyav./, 59 p. 1 l. 13. 

2. Vyav. May.p. 142 l. 8. 


Remark. 


Sec Steele, Law of Caste, App. B. paras. 21 and 20. 


Question 2. —Can a woman of the Gosavi sect, who 
is under the vow of celibacy, nominate a disciple ? And 
can her preceptor orGuru be her heir ? 





An'swer .—A virtuous woman of the sect can nominate 
a disciple, and if a disciple is virtuous he can succeed as heir. 
The Guru may take such property as may have been duly 
transferred to him, but in the absence of a properly quali¬ 
fied disciple, the property will go to the Sirkar. 

Ahmednuggur , August 22 nd 1847 . 

Authority. 

Vyav. May. p. 142 l. 4 and 8. 

Remark. 

See Steele, Law of Caste, App. 13. paras. 21 and 38. 

CHAPTER V. 

SECTION 2.—IIEIRS TO A JANGAMA- 
Introductory Remark. 

The Jangamas are the priests of the Lingayata sect, who pretend 
to have renounced the world, like the Sannyasis. But the 
laws referring to the latter cannot be applied to them for the 
same reasons as in the case of the Gosavis, For an account of 
their doctrines and history see H. H. Wilson, Works, Ed. 
R. Rost, Vol. I -,pp. 218—230; and of their customs, Steele, Law 
of Caste, p. 105 ff. 

Question 1 . — 1 . A Brahmachari Jangama, holding 
the hereditary office of Pattadhikari, died. The question 
is, whether the successor to the office should be a Brahma¬ 
chari (unmarried) or a married Jangama ? 

2. A man alleges that the office was conferred upon him 
by the deceased. The question is, whether his eligibility 
to the office will be affected by the performance or omission 
of the ceremony called the Jangama-Diksha ?* 


35 hl 


* Diksha = Initiation. 
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3. The head Matha is presided over by a Brahmachari 
Jangama, and there is an inferior Matha, which is also pre¬ 
sided over by persons of the same class. The Brahmachari 
of the inferior Matha died, and has left no disciple. Can 
the Brahmachari of the head Matha succeed to the inferior 
Matha ? 

Answer. — 1 . A man cannot succeed to a Patt adhikari - 
ship unless he is his Dharina brother, or fellow-student 
living in the same dwelling. He must further be a Brahma¬ 
chari living in a college, and a Vira S'aiva, who is the most 
pious of the seven classes of the S'aivas or the worshippers 
of S'aiva. A married man, although he is a fellow-student, 
cannot be an heir of a Pattadhikari. 

2. The answer to the second question is, that if it be 
proved that the man who claims to be an heir of the de¬ 
ceased is possessed of all the qualifications above mentioned, 
and ^the Pattadhikari on his death-bed conferred the office 
upon him with the ceremony called the “ Triordha-Dik- 
sha,” his claim should be admitted. 

3. The answer to the third question is, that if the Pat¬ 
tadhikari of the head Matha possesses all the qualifications, 
and if he has a right derived from long established custom, 
he may be allowed to succeed. 

Sholapoor, 3rd December 1856. 


Authority. 


Mit. Vyav./. 59 p. 1 l. 13. 


Remark. 


ad. 1. According to Steele, Law of Caste, p. 105, the head of 
the Matha (Pattadhikari) appoints his successor, or the disciples 
elect a new Pattadhikari with the sanction of the caste, Zamindars 
or Government. 

In some Mathas the Jangamas are married. See ibid. p. 106. 



CHAPTER V. 

SECTION 3,-HEIRS TO A JATI. 

Introductory Remark. 

ihe Jainas are divided into Yatis or Jatis, religious devotees, 
and STavakas, lay-brethren. As the Jainas deny the authority of 
the Vedas, they belong to the Pashandas, heretics, and their de¬ 
votees consequently are not subject to the laws of the Sannyasis. 
Regarding the history and doctrines of the Jainas, see H. H. 
Wilson, Works, Ed. II. Rost, Vol. I. pp. 276—369 ; regarding the 
practices of the \atis, ibid. p. 317 ff.; and regarding the customs 
as to the succession to Gurus, see Steele, Law of Caste, p. 103. 


Question 1 . —A Jati died leaving two disciples. They 
may have effected a partition of the property of their Guru 
or left it undivided. Afterwards the senior disciple died, 
leaving a disciple. The questions are, whether this disciple 
can claim a moiety of the property of his grand-Guru ? or 
whether it will go to the brother-disciple of the last deceased ? 

2. A Jati first became a disciple of one Guru, and after¬ 
wards of another by the ceremony called “ Sipuj,” and as¬ 
sumed the name of Datta. Subsequently he called himself 
by a name in which his first and the second name were 
compounded. Is the Jati to be considered a disciple of the 
first Guru ? and can he inherit from his Guru in preference 
to his brother-disciple ? 

Answer. —The S'astra declares that the best disciple is 
the heir of his Guru. The two disciples having effected a 
partition of their Guru’s property, became separate. After¬ 
wards one of them died. His disciple therefore is the legal 
heir. If the Guru’s property had not been divided, yet 
the right to an equal share of it on the part of each of 
the two disciples is inherent, and the disciple of the deceased 
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should be allowed to take whatever share belonged to 

© 

his Guru. 

2. The Jati who became a disciple, first of one and 
then of another Guru by the ceremony calld “Sipuj,” can¬ 
not be considered to have deserted his first Guru. He still 
calls himself by the name which Ins first Guru gave him. 
He cannot therefore be considered to have forfeited his 
right of inheritance. 

Surat, 29th September 1849. 

Authority. 

Mit. Vyav./. 59 p. 1 /. 13. 

Question 2.—A Guru of the S'ravaka sect has applied 
for a certificate declaring him to be the heir of a disciple of 
his Guru Bhau. The applicant has kept a woman. Is his 
right to inherit from the deceased affected by this circum¬ 
stance ? 

Answer. —A Guru is like a Sannyasi, and fornication 
on his part is contrary to the Shastra and the usages of the 
Jaina sect. A Guru addicted to such a vice forfeits his 
right of inheritance. 

Surat, 28 th October 1850. 

Authorities. 

1. Mit. Vyav./. 59 p.\ b 13. 

2. Yoga Chatadrika. 


CHAPTER V. 

SECTION 4.—HEIRS TO A NANAK SHAHI. 

Question 1 .— A man of the Nanak Shahi sect died. 
There are his Guru S’ishyas and Guru Bhaus. Which of 
these should be considered his heir ? 






Answer. —The sect founded by Nanak Shahi is not re¬ 
cognized by the S'astra. It lias recently come into exist¬ 
ence. The persons of that sect are S’udras, whose property 
cannot be inherited either by their Gurus or S’ishyas, and 
others connected merely by the similarity of their tenets. 
The property should be taken possession of by the Sirkar. 

Poona, \tli July 1851. 

Authority. 

Vyav. May. p. 142 l. 2. 

Remarks. 

1. Regarding the tenets and history of the Nanak Shhhis, see 
H. H. Wilson; Works, Ed. R. Rost, Vol. I. p. 267, ss. 

2. The Shastri seems to intend, that the Nsmak Shahi, being 
S'udras, cannot he placed under the rules regarding the inheritance 
to a Sannyasis. But it by no means follows that for this reason 
the property is to be considered heirless. According to what has 
been said in the Introductory Remark to Chapter V., Sec. 1, the 
case ought to be decided according to the custom of the sect. 

CHAPTER V. 

SECTION 5.—MANBIIAU. 

Question 1 . —There are two sects of Manbhaus. The 
individuals of the one lead a life of celibacy, and the indivi¬ 
duals of the other marry. Among the former, are precep¬ 
tors and disciples the heirs of each other ? and among 
the latter, are sons and other relations the heirs ? 

Answer.— There is no provision in the S’astra regarding 
the sect, and the. question therefore must be decided ac¬ 
cording to the customs of the sects. 

Ahmednuggur, 27 th October 1848. 


Question 2.—Can a disciple of the “ Malri caste be 






the heir of a Manbhavin (a woman who had embraced 
the tenets of Manbhau) ? 

Answer.- If the man of the Malri caste was made a 
disciple according to the custom of the sect, he can be the 
heir. 

Khandesh, 11 th October 1852. 

Question 3.—A “ Guru Bahin” of a man of the Man¬ 
bhau sect died. He claims her property. Can it be given 
to him even if the Guru is said to be living in another 
country ? 

Answer. - r I here is nothing in the S’astras regarding the 
sect. Their customs, therefore, whatever they may be, 
should be respected. 

Ahmednuggur, 16th October 1850. 

Question 4.—A woman had two sons named Saybowa 
and Sukhadeva. The woman, though originally a S'udra, 
adopted a Manbhau for her Guru. Her younger son Su¬ 
khadeva also chose the same Guru, so that according to the 
custom of the sect the mother and the son became Guru¬ 
bhau and Guru Bahin (brother and sister) of each other. 
Saybowa had selected a different Guru. The mother, after 
her initiation into the sect, built a house. Subsequently she 
and her son Sukhadeva died. The latter has left a disciple. 
By the custom of the Manbhau sect a Gurubhau becomes 
heir. The question therefore is, whether the disciple of 
Sukhadeva who was the Gurubhau of his mother, or the son 
of Saybowa should inherit it ? 

Answer. —According to the S’astra, the son or the grand¬ 
son is the heir to the property of his mother. 

Khandesh , 10 th February 1851. 

Authority not quoted. 
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CHAPTER V. 

SECTION 6.—HEIRS TO A VAIRAGI. 

Introductory Remark. 

Regarding the history and tenets of the Vairhgis, see H. H. 
Wilson, Works, Ed. R. Rost, Yol. I., p -184 ff. 

Regarding their customs also, Steele, Law of Caste, p. 109. 

The Vairagis are Vaislinava mendicants, following either the 
doctrines of Ramananda or of Nimbaditya, Kabir, Dadu, and other 
teachers. They receive S’udras and women into their community, 
and for this reason they can neither be considered real Sannyasis, 
nor be subjected to the laws of the Dharmas’astra. It would how¬ 
ever seem that the married Bhat Vairagis, mentioned by Mr. Steele, 
form an exception, and are simply Grihasthas, or householders. 


CHAPTER V. 

SECTION 6. 

].—THE DISCIPLE. 

Question 1 .— Who is the heir of a deceased Vairagi ? 

Answer— If the deceased has left any property, his dis¬ 
ciple ; and if there is no disciple, one of his sect will be the 
heir. A Vairagi, however, can give away his property to 
any one he chooses. 

Surat, ls< August 1845. 

Authority not quoted. 




Remark. 

See Steele, Law of Caste, p. 109. 
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Question 2.—Can a disciple of a Vairagi be his heir ? 

Answer. The S’astra takes cognizance of the succes¬ 
sion by a disciple of a Sannyasi, but not of a Vairagi. The 
custom, therefore, should be the rule in the case of the 
latter sect. 

Poona, 26th December 1854. 

Authority not quoted. 

Question 3.—One Bhagvandasa performed the funeral 
rites of the deceased Atmaram Bava Vairagi. The heads 
of the Vairagi sect called the “ Mahants,” who had come on 
the occasion, recognized Bhagvandasa as the successor of the 
deceased. Should he or the sister of the deceased be con¬ 
sidered the heir ? 

Answer. —According to the usages of the sect, Bhag¬ 
vandasa is the heir, by reason of his being a properly quali¬ 
fied disciple. The sister, though a Sapinda relation, is not 
the heir. 

Ahmedmtggur, Is? November 1847. 

Authority not quoted. 

Question 4.—There were two half-brothers of the 
Vairagi sect. One of them held a certain estate. On his 
death his son succeeded. On the death of the son, the 
other brother came into possession. On his death, his son- 
in-law succeeded and remained in possession for about 16 
years. He performed the funeral rites of his father-in-law. 
The brother who first succeeded to the estate left a daughter. 
She has applied for a certificate of heirship. Can her claim 
be admitted ? 

Answer. —According to the usages of the Vairagi and 
the Gosavi sects, a virtuous disciple has a better title to 
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succeed than a “ Sapinda ” relation. The disciple who 
performed the funeral rites of the deceased will therefore 
inherit, if he be a virtuous man. The claim of the deceased’s 
niece, who applies for a certificate, should be rejected as 
being contrary to the usages of the sect. 

Ahmednuggur, 13 Ih August 1847 . 



CHAPTER V. 

SECTION 6. 

2.—GURU. 

Question 1.—Can the Guru of a deceased Vairagi be 
his heir ? 

Answer. — Yes. 

Khandesh, 5th February 1857. 

Authoiuties. 

1. Viram./. 309 p. 2 1. 10. 

2. Vyav. May. p. 142 l. 7. 

Remark. 

If such is the custom of the caste, and not, as the Shastri seems 
to think, according to the Dharmas’astra. 

CHAPTER V. 

SECTION 6. 

3—THE FELLOW STUDENT. 

Question 1.—Can the Gurubhau be the heir of a de¬ 
ceased Vairagi ? 

36 HL 
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Answer. —Whatever property may remain after the per¬ 
formance of the obsequies of the deceased, should be made 
over to the Gurubhau, if the disciples are not to be found. 

Ahmednuggur, 10 th April 1846. 

Authority not quoted. 


Question 2. —A. Vairagi of the Ramavat sect died. 
There are his nephew and a Gurubhau. Which of these 
will be the heir ? 

Answer. —According to the customs and usages of the 
sects of the Vairagis and the Gosavis, the Gurubhau will 
be the heir. 

Ahmednuggur, IQth January 1849. 

Authority not quoted. 


CHAPTER V. 

SECTION 6. 

4—THE FELLOW STUDENT’S DISCIPLE. 

Question 1 . —Can a disciple of a Gurubhau be the heir 
of a Vair&gi ? 

Answer. —No one can be the heir of a Vairagi except 
his immediate disciple. If none such is to be found, Go¬ 
vernment should take the property of the deceased, after 
defraying the expenses of his funeral. 

Ahmednuggur, 1845. 

Authority not quoted. 


Remark. 

Contradicted by the answers to the preceding Questions. 
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Question 2.—Can a Vairagi marry? and can his wife 
be his legal heir ? 

Answer. —Marriages are allowed among the Vairagls, 
and the wife of one of that sect is his legal heir. 
Ahmednuggur , 6th April 1846. 

Authority not quoted. 



CHAPTER VL 


PERSONS DISABLED TO INHERIT. 

SECTION 1. PERSONS DISEASED IN BODY OR MIND. 

Question 1 . —A man has been blind of both eyes for 
about 16 years. He lives with his son. The son incurred 
some debt for the support of his family. A creditor 
attached the son’s house, which was his ancestral property. 
The blind father applies for the removal of the attachment. 
Should it be granted ? 

Answer. —If the blindness of the father is not curable, 
he can only claim maintenance. He has no right to the 
property, and consequently his application is not admis¬ 
sible. The debt, which was incurred on account of the 
family, must be paid from the property of the family. 

Ahmednuggur , 9 th October 1850 . 


Authorities. 

1* Vyav. May. p, 161 1.5 and 7. 

See Authority 4. 

2. Vyav. May. p. 164 l. 6. 

3. Vyav. May. p. 175 l. 8. 

4. * Mit. Vyav./. 60 p. 1 l. 13— 

aftfrer offtreror* set. i 

Ft: i if^rl sFrsrR: l <nsr nfmfforsr 1 

ft7rrFswnrtrrron$*ir 
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?f?r i wr 19Tf%F%^d*nirfTOirrw. 

otRt?it5pct: I ^r^^s^r?frr»iTf75i^qtrrrrf%^ri| : 
^R'Rs^nrr ?r^onr i 

> 

“ An impotent person, an outcast and his issue, one lame, a 
mad man, an idiot, a blind man, and a person afflicted with an in¬ 
curable disease, as well others (similarly disqualified) must be 
maintained; excluding them from participation.” “ An impotent 
person,” one of the third gender,(or neuter sex). “ An outcast,” 
one guilty of sacrilege or other heinous crime. “ His issue,” the 
offspring of an outcast. “ Lame,” deprived of the use of his feet. 
“ A mad man,” afflicted by any of the various sorts of insanity pro¬ 
ceeding from air, bile, or phlegm, from delirium, or from planetary 
influence. “ An idiot,” a person deprived of the internal faculty, 
meaning one incapable of discriminating right from wrong. “ Blind” 
destitute of the visual organ. “ Afflicted with an incurable disease,” 
affected by an irremediable distemper, such as marasmus or the 
like. Under the term “ others” are comprehended one who has 
entered into an order of devotion, an enemy to his father, a sinner 
in an inferior degree, and a person deaf, dumb, or wanting any 
organ. 

(Colebrooke Mit. p. 360 f.) 

5. Mit. Vyav. f. 19 p. 2 l. 3. 


Question 2.—A blind man inherited certain property. 
It cannot be ascertained whether he and his brothers have 
separated. Are the blind man’s sons and brothers entitled 
during his life time to take the management of the pro¬ 
perty into their hands ? 

Answer. —The S'astras do not provide that a blind man 
may be dispossessed of his property. If he is unable to 
take care of the property, those who are united in interests 
with him, as his brothers and sons, have a right to take 
charge of it. 

Poona, 1 6ih January 1845. 

Authority not quoted. 
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Authorities. 

1. * Mitfiksharfi/. 60 p. W. 13. 

See Chapter VI., Sec. 1, Q. 1. 

2. * Mifc Vyav./. 60 p. 2 l> 7— 

wrsrrs Prtfar ^nrerfr^ll 

But their sons, whether legitimate or the offspring of the wife by 
a kinsman, are entitled to allotments, if free from similar defects. 

(Colebrooke, Mit. p. 363.) 

Remark. 

If the man was blind at the time the inheritance would have 
devolved upon him, that circumstance would act as a disqualifica¬ 
tion. His sons, if he had any, would take his share. 

If he became blind after he had inherited the property, his sons 
or brothers, if undivided, would have to undertake the manage¬ 
ment of the property in case his blindness incapacitated him. 


Question 3.—Can a man claim a share of his ancestral 
property if he is not completely blind ? 

Answer. —A man not completely blind does not forfeit 
his right to a share. 

Rutnagherry, 12 th December 1850 . 

Authority. 

Vyav. May. p . 161 l. 5. 

Remark. 

For the S'astras mention only a Bund man as unfit to inherit. 
See the definition of ‘a blind man’ in the passage of the Mitakshara, 
quoted under Q. 1. 


Question A .—A man was born lame. The . creditors 
of his brothers having obtained decrees against them 






attached the property of the family. The lame man has 
filed a suit for the removal of the attachment from a 
portion of the property alleged to be his share. The 
question is, whether a lame man can claim his share of the 
common property at a time when he is about to be deprived 
of maintenance ? 

Answer .—A sufficient means of maintenance should 
be reserved for the lame member of the family, and 
the rest sold for the satisfaction of the decrees of the 
creditors. 

Rutnagiri, \§th May 1853. 


Authorities. 

1. Vyav. May. p. 161 1.5. 

See Authority 2. 

2. * Mit. Vyav. /. 60 p. I l. 13. 

See Chapter VI., Sec. 1, Q. 1. 


Question 5.—If a man’s brother’s son is afflicted with 
black leprosy, can he claim his share of the family property 
from his uncle, who is united in interests with him ? If 
not, can his mother claim it ? If neither can, will it be 
obligatory upon thd uncle to support the mother and her 
son affected with the disease ? If the share which they 
otherwise would have claimed is not sufficient to provide a 
suitable maintenance for them, can the uncle be obliged to 
make it up from his own means ? 

Answer. —A person afflicted with black leprosy, and 
his mother, have no right to any share. If the share which 
would have fallen to them is not sufficient to provide a 
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suitable maintenance for them, the uncle must make it up 
from his own means. 

Rulnagiri, 1st August 1855. 


Authorities. 

1. Vyav. May.p. 161 Z. 3 and 8. 

See Authority 3. 

2. Vyav. May.p. 164 l. 1— 

i Rfffr * i 

C vl NsJ 

^ fsrglr TwrarirrfJT^: II 

Devala : When the father is dead (as well as in his life time), an 
impotent man, a ’leper, a madman, an idiot, a blind man, an out¬ 
cast, the offspring of an outcast, and a person fraudulently wearing 
the token (of religious mendicity) are not competent to share 
the heritage. 

(Borradaile, p. 133-) 

,3 .* Mit. Vyav./. 60 p. U. 13. 

See Chapter VI., Sec. 1, Q. 1. 


Question 6.—Can a dumb or a mad man claim the 
property of liis ancestors, or does his claim extend to a 
maintenance only ? Should the persons so defective be 
married ? If they die leaving widows, have their widows 
the same right of adoption as other widows ? 

Answer. —If a person is mad or dumb from the time of 
his birth, he cannot claim the property of his ancestors, 
though he may claim a maintenance from it. There is no 
objection to a person of this description being married. 
His widow may adopt a son. 

Tanna , 20 III January 1857. 




Authorities. 


[•iff. 

1. Mit. Vyav./. 60 p- 1 /• 13. 

See Chapter VI., Sec- 1 , Q - 1 - 

2. * M it. Vyav./. 60 p. 2 l- 4 — 

ifr?Tr«st?qr*n^ f rf?r?fl ^rsrsr* f?TW irj’WT'Trff i 

For Manu says: It is fit, that a wise man should give all of them 
food and raiment, without stint, to the best of his power; for he 
who gives it not, shall be deemed an outcast. 

(Colebrooke, Mil- p* 362, Sec- 5.) 

3. * Mit- Vyav./. 60 p. 2 /. 12— 

awsrr Wfq’iT-lNr JTifsqr- tR : I 

Their childless wives, conducting themselves aright, must be 
supported. 

(Colebrooke, Mit. p. 363, Sec. 14,) 

Remark. 

There is no special rule regarding adoptions to be made by the 
widows of men excluded from inheritance. 

Regarding the right of widows to adopt, see “ Adoption. 

Question 7.—A deceased person has left a son who is 
insane. His nephew has applied for a certificate of heir¬ 
ship. Can it be granted ? 

Answer. —As the son is insane, and as the nephew and 
he are united in interests, there is no objection to the 
nephew being declared an heir. 

Rutnagiri, 20 th August 1846. 

Authority not quoted. 

Authority. 

Mitakshara Vyav./. 60 p. 1 l. 13. 

See Chapter VI., Sec. 1, Q* 1. 
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Question 8.--A son of an insane S'udra has brought, 
an action for the recovery of certain immoveable property, 
consisting of land held in Inara, and other tenures, alleged 
to belong to his grandfather. The question is, whether he 
has a right to do so ? 

Answer. A son of an insane person has a right to 
prosecute for the recovery of immoveable property of his 
grandfather. 

Tanna/SOth October 1856 . 


Authoriti es. 

1. Mit. Vyuv.f. 50 j). 1 l 7 . 

See Chapter II., Sec. 1, Q. I. 

2* Mit. Y r yav. /. 60 p. 2 l. 7— 

^b?r^qrir^^Tr^r^Ta r rircq'^ T r ? ir jrrq-f^rrr i 

'^rsrp fa#71 *rrnsTfa°r : 1 

The disinherison of the persons above described seeming to 
imply disinherison of their sons, the author adds: But their sons, 
whether legitimate, or the offspring of the wife by a kinsman, are 
entitled to allotments, if free from similar defects. 

(Colebrooke, Mit. p. 363.) 


CHAPTER VI. 

SECTION 2.—ILLEGITIMATE CHILDREN. 

Question 1.—Can an illegitimate son of a deceased 
Guzeratht Brahman succeed as a legal heir to his property 
when there is no other heir of the deceased ? 




Answer. —An illegitimate son of a Brahman, a Ksha- 
triya, or a Vais’ya, cannot be a legal heir of his father. lie 
and his mother, if well behaved, can claim a maintenance 
only from the property of the deceased. The rest of the 
property should be given to the Sapinda relations. If the 
property belongs to a learned Brahman it should, in the 
absence of relations, be given to learned Brahmans. A 
king has a right to take intestate property when it does not 
belong to a learned Brahman. 

Ahrnednuggur, 23rd September 1847. 

Authorities. 

1. Manu IX. 155. 

See Authority 2. 

2. * Mit. Vyav./. 55p. 1 /.II. 

See Chapter II., Sec. 2, Q. 1. 

3. * Vyav. May. p. 140 l. 1. 

See Chapter II., Sec. 14 A. 1, Q. 1. 

Remarks. 

1. At present a Brahman’s property escheats to the crown. 
See Strange, El. H. L., p. 148, Note (a), 4th Edition. 

2. See also Chapter II., Sec. 3. 


Question 2.—A Brahman died without male issue. 
A “ Sapinda” relation of his performed his funeral rites. 
The deceased has left three sons by a kept woman. They 
allege that they rendered useful service to the deceased, 
and obtained from him the gift of his property. In sup¬ 
port of this allegation they have no documentary evidence 
to adduce. Who should be considered the heirs? the 
sons, or the “ Sapinda” relations who performed the fu¬ 
neral rites ? 






■Answer. —The son of a woman kept by a man of the 
Brahman, Kshatriya, or Vais’ya castes cannot be his heir. 
With regard to these three castes a relation of a deceased 
person is his heir. If an illegitimate son of any of these castes 
be an useful servant, he may be allowed a suitable main¬ 
tenance. fie can also keep whatever property the deceased 
may have given him in free gift. In the case under refer¬ 
ence, the sons could not produce any documentary evidence 
to prove the alleged gift, and as a gift of this kind would not 
be legal, the sons cannot be considered the heirs of the 
deceased, but if they are obedient servants, they may be 
supported. 

Tannah , 1847. 


Authorities. 

1. # JVlit. Vyav./. 55p. 1 i 16. 

See Chapter II., Sec. 3, Q. 1. 

2. * Vyav. May .p. 140 l. 1. 

See Chapter II., Sec. 14, A ■ 1, Q. 1. 

Remark. 

If it could be proved that the deceased had made a gift of his 
property to his illegitimate sons, the gift would be legal, since an 
unmarried man may do what he likes with his property. 


CHAPTER VI. 

SECTION 3.—PERSONS LABOURING UNDER MORAL 
DEFICIENCIES, 
o —THE ENEMY OF HIS FATHER,. 

Question 1 . —A father says that his son is inimically 
disposed towards him; that he not only abuses him, but 
assaults him, and threatens him with death ; that he once 
actually attempted his life and drove him out of his house, 




telling him to perform the S’raddha of his grandfather in 
a temple; that he is very ignorant and has dissipated a good 
deal of the ancestral property ; and that if a share of pro¬ 
perty should now be given to him he would squander it 
also. The father therefore wishes that his son should not 
be allowed to claim a share of his property, but a mainten¬ 
ance only. Suppose the father has shown that certain of 
his accusations are substantially true, should the son there¬ 
fore be prohibited from claiming a share, and should it be 
decided that he could claim nothing more than a mainten¬ 
ance ? If, on the contrary, it appears that the father hates 
the son, and contrives to deprive him of the share of the 
property, that he abuses and assaults his son, and that what 
the son does is merely in self defence; can the son then 
claim a share of the ancestral property from his father ? 
What is the definition of enmity towards one’s father ? and 
is a person entertaining it to be deprived of all share in his 
father’s property only, or in all property, whether it be his 
father’s or that of his ancestors ? 

Answer. —A person who entertains enmity towards his 
father, and the one who labours under the defect of impo- 
tency, &c., are precluded from claiming shares. If the son is 
shown to be ill-disposed towards his father, or insane, or too 
ignorant to be trusted with property, he cannot claim any 
share, but maintenance only. 

If the father‘hates, abuses, and assaults his son, and the 
son does the same for self defence, he cannot be said to be 
the enemy of his father. If the father contrives to deprive 
him of his rights, the father must be considered the enemy 
of his son. If the enquiry into the matter shows that the 
son is not an adversary of his father, he can claim from his 
father a share of the property of his ancestors. 
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(he enmity towards one’s father is not exemplified in the 
S astras, but it is merely said that a son who hates or injures 
his father is his enemy. 

Rutnagiri , 24 tk August 1850. 


Authorities. 

1. Vyav. May. p. 161 L 8. 

See Authority 6. 

2. Vyav* May. p. 91 4 2— 

arJTPR f^rrgRrr: srarfspp i 

F^«TwF:g?rr: fqjrfa^r n 

“ The father and sons are equal sharers in houses and lands 
derived regularly from ancestors ; but sons are not worthy (in their 
own right) of a share in wealth acquired by the father himself, 
when the father is unwilling.” 

(Borradaile, p. 54.) 

3. Vyav. May. p. 94 /. 1. 

4. Vyav. May.p. 94 l. 2. 

See Authority 7. 

5. Vyav. May. p- 84 l. 4. 

6. * Mit. Vyav./. 60 p. 1 /. 13. 

See Chapter VI., Sec. 1, Q. 1- 

7 . # Mit. Vyav./. 50 p. 1 l. 7 . 

See Chapter II., Sec. 1, Q. 1. 


CHAPTER VI. 

SECTION 3. 

b .—PERSONS ADDICTED TO VICE. 

Question 1 . —A man has a son, but as he was addicted 
to gambling and opium eating, the father constituted his 
grandson his next heir. Can he legally do so ? 




Answer .—It is quite legal for the father to disinherit 
his son on the ground of his misconduct, and to appoint his 
grandson to be his heir. 

Ahmedabad, 7 th March 1856. 

Authorities. 

1. Mit. Vyav. f. 45 p- 2 l. 8. 

2. Vyav. May. p. 163 /. 3 — 

=rr#fW wfr *qrfSrf?r I 

11 there be other sons endowed with good qualities, the inherit¬ 
ance is not to be taken by a vicious one ; for, says Manu—all those 
brothers who are addicted to any vice lose their title to the inherit¬ 
ance. 

(Borradaile, p. 132.) 

3. * Mit. Vyav.jf. 60 p. 1 l. 13. 

See Chapter VI., Sec. 1, Q. 1. 

Remark. 

But see also Strange, El.H. L., 4th Edition, p. 167. 


Question 2.—A Parades'! had acquired some moveable 
and immoveable property before his death. He had a wife 
and two sons. One of these sons was addicted to gambling 
and other vices. He contracted some debts and died. The 
property of the Parades'! was not divided. His deceased 
son had acquired no property. The question is, whether 
the creditor of the deceased son can recover the debt from 
the Parades i s property ? J he mother of the deceased son 
states that her son was a man of bad character, and there¬ 
fore he was not entitled to any share of his father’s pro¬ 
perty. Is her objection legal ? 

Answer, The son Was addicted to gambling and other 
vices. The debt contracted by him was not on account of 





the family. The creditor cannot therefore have his claim 
satisfied from the deceased’s share of the common property. 
The objection of the mother that her son is not entitled to 
any of the father’s property is valid. 

Khandesh, 1th Avgust 1849. 

Remark. 

See the preceding case. 

Question 3.-—A man*.had four sons. One of them was 
a man of bad character. The father therefore excluded 
him from all participation in his property, and left a direc¬ 
tion in his will that the share due to him should be given to 
his son. The son protested against the validity of the will 
on the ground that his father was 60 years old at the time 
of the will, that his hand used to shake, and that the will 
does not bear his signature. Is it lawful in a father to 
assign only maintenance to his son, and to bestow his share 
upon his grandson ? 

Answer. —A father is at liberty to distribute the pro¬ 
perty acquired by himself among his sons in such a manner 
as he pleases. If one of his sons is insane, or addicted to 
vicious habits, or hostile, or disobedient to his father, he 
cannot be allowed a share of his father’s property, but a 
maintenance only. His share would properly be given to 
his son. The will is not invalid merely because the father 
being very old could not sign it himself, but desired some 
some other person to sign it for him. 

Akmedriuggur, 25 th January 1859. 


Authorities. 

1. Mit. Vyav. / 60 p. 2 /. i— 
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qrrr€rfqr i 

<rf?r?r 5 *r-23T ^nftorrpr** •• I 

stir^r aift %"for ^srr «$<r sfrii 

Narada also declares :— 

An enemy to his father, an outcast, an impotent person, and one 
who is addicted to vice, take no share of the inheritance, even 
though they be legitimate ; much less if they be sons of the wife 
by an appointed kinsman. (Colebrooke, Inh., p. 361.) 

2. Mit. Vyav. /. 60 p. 1 l. 13. 

See Chapter VI., Sec. 1, Q. 1. 

3. Vyav. May.jp. 163 l. 3. 

See Chapter VI., Sec- 3, b. Q. I. 

4. Mit. Vyav./. 47 p. 1 1. 7. 

5. Mit. Vyav./. 47 p. 2 /• 15. 

6. Mit. Vyav. /. 46 jp. 2 l. 2. 

7. Mit. Vyav./. 50p. U. 1. 

8. Mit. Vyav./. 22 p. 1 l 2. 

9. Mit. Vyav./. 32 p, 1 l. 9. 

10. Mit. Vyav./. 32 p. 2 1 5 and 8. 

11. Vyav. May- p. 161 l. 7 and 8. 


Remark. 


The father has no right to disinherit any one of his sons without 
reason, and consequently a will to this effect is void according to 
Hindu Law. 


CHAPTER VI. 

SECTION 3. 


c—ADULTERESSES AND INCONTINENT WIDOWS. 
Question 1 . —Can a man’s wife who has been guilty of 
adultery, lost her caste, and left her husband, be his heir ? 

Answer. —If the ceremony of Ghatasphota (divorce) 
has been performed the wife cannot be the heir. 
Ahmednuggur, 17 th June 1846 . 


Authority not quoted 


38 HL 
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Authority. 

Vyav. May. p. 134 l. 6— 

^TSTf^ofl- sr 3*Tf^r^rt r ^ 0 fl’ l trsflr *rffcr?ifV 

The wife, faithful to her husband, takes his wealth ; not if she he 
unfaithful; for it is declared by Katy&yana: Let the widow succeed 
to her husband’s wealth, provided she be chaste. 

(Borradaile, p. 160.) 

Remark. 

A wife guilty of adultery cannot inherit from her husband, whe¬ 
ther the Ghatasphota have been performed or not. 

Question 2.—Can the wife of a deceased Vairagi, who 
forsook him without obtaining a written permission from 
him, and conducted herself as a prostitute for 12 years 
become his heir ? 

Answer. —No. 

Dharwar, 1 6th March 1860. 

Authorities. 

1. Mit. Vyav./. 55 p. 2 l. 6. 

2. * Vyav. May.yj. 134 l. 6. 

See Chapter VI., Sec. 3, c. Q. 1. 

Question 3.—A widow bore a son two years after her 
husband’s death. Can she claim the property of her hus¬ 
band? 

Answer. —A widow of bad character has no right to 
claim the property of her husband. 

Dharwar, 10 th May 1850. 


Authorities. 

1. Mit. Vyav./. 56 p. 2 l. 5. 

2. Vyav. May. p. 134 l. 6. 

See Chapter VI., Sec. 3, c. Q. 1, and Q. 8, Remark. 
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Question- 4.—A deceased person has left distant cousins, 
the descendants of the fourth ancestor, and a widow, who, 
on account of her incontinency, and pregnancy after the 
death of her husband, has been refused communication with 
the caste. Which of these will be his heir ? 

Answer .—Should the cousins and the deceased have lived 
together as an undivided family, the cousins will be the 
heirs. If they were separate, the widow of the deceased, 
notwithstanding her bad character, will be the heir. 

Poona , 3Is* August 1848. 


<SL 


Authorities. 

1. Mit. Vyav. f. 55 p. 2 1. 1. 

2. Mit. Vyav./. 60 p. 2 l . 2. 

3 # Vyav. May.p. 134 l. 6. 

See Chapter VI., Sec. 3, c. Q. I. 

Remark. 

The widow cannot inherit if she have been guilty of adultery 
before her husband’s death. For the effect of her incontinence after 
his death, see Q. 6. 

Question 5. —Can a Brahman widow, who is guilty of 
adultery claim her husband’s Wattan ? 

Answer. —No; by her misconduct she has forfeited her 
right. 

Ahmednuggur, 1845. 

Authority not quoted. 

Authority. 

Vyav. May.p. 134 l. 6. 

See Chapter VI., Sec. 3, c. Q. 1, 


/ 


Question 6.—A woman of the Dorik caste, having lost 
her husband, became the mistress of a man of (another) 






Shudra caste, and had a daughter by him. Can she claim 
to be the heir of her husband ? 

Answer. —A woman who was chaste at the death of her 
husband becomes his heir. 

Khandesh, 4th January 1851. 


Authority. 

Vyav- May.j?. 134 l. 4. 

=Mit. Vyav./. 55 p. 2 l. 1. 

See Chapter I., Sec. 2, Q. 3. 

Remark. 

According to Strange, El. H. L., adultery divests the right of a 
widow to inherit after it has vested. 

On the other hand, the Shastri’s opinion seems to be supported 
by the Viramitrodaya, where it is said,/. 221 p. 2 l. 8— 

tfnrqf =et Hrurwirriigr ^)rr%qff?T^rir i q-*qf%m*irvrr- 

<FrTft«w<T?T<>r iprrornrraTrj; 11 

“ And these persons (those disabled to inherit) receive no share 
only in case the fault was committed or contracted before the 
division of the estate. But after the division has been made, a re¬ 
sumption of the divided property does not take place, because there 
is no authority, (enjoining such a proceeding).” Colebrooke, 
quoted by Strange (App. to Chapter VII. page 272), lays down 
the principle that after the estate has once vested it can be forfeited 
only by loss of caste. A woman would in general be expelled 
from caste for proved incontinence, and hence Sir T. Strange (page 
164) has inferred that a widow holds “ dum casta fuerit ” only• but 
the authorities quoted by Colebrooke do not support the view that 
any forfeiture of property necessarily attends expulsion from caste. 
It would follow as a necessary consequence in the case of a member 
of an undivided family, as all the property w ould be appropriated 
by those members w r ho remained in communion with the caste; 
but this would not be so in the case of a separated person. 




Question 7.—A ’widow who had no sons, and who was 
faithless to her husband, assigned her husband’s immoveable 
property as security for a debt due to his creditor. Her 
sister-in-law objected, on the ground of the inability of a 
faithless wife to mortgage her husband’s property. What 
are the rules of the S'astras on the subject ? 

Answer. —A woman who has no sons, and is guilty of 
adultery, cannot have any claim to her husband’s moveable 
or immoveable property, although he may have lived sepa¬ 
rate from other members of his family. Those who are his 
legal heirs, entitled to take his property, should liquidate 
his debt. 

Ahinednuggur, 3rd September 1847. 

Authorities. 

1. Vyav. May.^. 134 /. 6. 

See Chapter VI., Sec. 3, c. Q. 1. 

2. Vyav. May. p. 135 1. 7. 

3. Vyav. May. p. 155 l. 5. 

4. Vyav. May. p. 159/. 5. 

5. Vyav. May.j?. 181 /. 5. 

G. Mit. Vyav./. 12 p. 1 /. 10. 

Question 8.—Can a widow, who has re-married, in¬ 
herit. the property of her former husband ? If the widow 
has some children by her first husband, and if they are 
left under the protection of her husband’s brother, can the 
brother in his capacity of guardian claim his deceased 
brother’s property, or should it be given to his widow who 
has re-married ? 

Answer. —A widow who re-marries, cannot be consi¬ 
dered a faithful wife. She cannot therefore claim the pro¬ 
perty of her first husband. If she has some children by her 
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first husband, and if they are left with her husband’s 
brother, lie can claim the property of the deceased. 

Sadder Addlut, 30 thjuly 1849. 


§L 


Remark. 

The case would fall under Act XV. 1856, and the Shastri’s 
decision seems to agree with Sec. 2 of that Act. See also Chapter 
II., Sec. 6, B. 




APPENDIX. 


CONTAINING 

THE CHAPTERS ON INHERITANCE FROM THE SMRITIS 

ASCRIBED TO 

APASTAMBA, BAUDHAYANA, GAUTAMA, YASISHTHA, 
YISHNU, AND NARADA. 


I. APASTAMBA DHARMASUTRA, PRAS'NA II., 
PATALAVI, KANDAS 13 and 14. 

ll \ II 

srr^T ll ^ ll 
3T5^ar*r#)T^‘- ll ^ ll 
f|^sr?qnr#Ef»?Twrr =gr iNpr ^rer: ll » ll 

enrrfa II*a ll 

i?rrcrf*Uj: <p ?pr F? STRSTT^ II ^ II 
sm r^ r g r f Sr l 

STPftqraTC *atanfh*iifSr tr ttt* 

*tst II 

^ffNrn qrr nrw l ?ra*nsptf tfcfsf^r 

f%«u?p tprr?rer : ll 

^iprat vr t - ^ trreNnfSr 11 *Rpi3P 

j#r m fir stam jffcr%TH *rg^rpif?rll « 11 

f#r sufs^ftanTt *tt^t ^ ^Nn; ll * ll 


* Note. —T^T<fl*i3T ; ? against the metre, but on the authority of the 
Manuscripts, and of Haradatta. 
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ggr gmRwr ir?ggrgr g fgsfg II 

XtfZsTR: #?r?RT.- II || * 

3Tg jfrgg&a37g?g*g g f^g II II 

rt^rir gflggg grg grr«r Wpf gwcf^rgg- 

Rr?t 5R ?g ?rf5ipiqr ^R-Rr g*gr 3R5T5gr: gsjfg- 

wt* ggTrf^r mw; il \\ II 

3% gfgfa?gr II ^ Il ^ II 
sffaaj#«ft grg Rrirsrgrg #gggrTr gfgg =g 
*fW*T II \ II 

tfnwrlr W TO5T: Srfttfg: || ^ II 
fRiTR air^nf 3TrgRr)TR?g^m7 §-?gr gg% gg^?g- 
5 €nRf3RrT II 3 II 
Sfl-gr gr II « ii 
sgfmg rrerr arig srg u ^ u 
*ggr grarar n % u 

g^T'T ^corr *TR: fTOTf jffor 3qg-R ii « II 

rqr: fgg: ^ # n =• ii 

arargrrrr Wrgr grfggg =g?g^ ii ^ || 
g^reifgnfgfgcg II \° II 
gj: ggwfr grg sggsifgtgfgsrgg $fqg+ || w n 
ggrfg <rcn*i3gg? ggg rarggrgggftrg^g^- 
gg II II t 

argrpr RrR^RT^rftRrJTi^J ^grgRrd ggr gigrgsrr- 
gg= gsjgr gg ^rsftfg g*gr**grg*gg g<g ggrgghr 
g^grs^g-^- jgrpgg^ *grNggggrFgfg II II 
f|- gjfgRKT grfggs II \« il 


* Note .—This Sutra is left out by Haradatta, but found in the Manu¬ 
scripts. 

-J* Taittiriya Samh- II- 1, 9. 

X Taitt. Samh. II. 5, 2. 





qfTTPrgpr rnrmnrftffcriMii 
st w i ^w r f^rror trrf°r?iwf£- w?rk 11H11 
ssstrFnrcf ^ II l' 3 II 

qrfe irjriw?* * * § Ravr tftrf^*TR ^irrf75Tr^r)ll\ c ’ 

man 

TRANSLATION.^ 

1. Sons begotten by a man, who approaches a woman 
of equal caste, who had not belonged before to another man, 
and who has been married to him legally, at the time of 
her menses, have a right to follow the occupations (of their 
castes). 

2. (And they have a right) to inherit his estate, 

3. If they do not sin against either (of their parents).§ 

4. If a man approaches a woman who had been mar¬ 
ried before, or was not legally married to him, or belongs 
to a different caste, they both commit a sin.|| 

5. A son also, who is begotten on such a (woman) is 
exceedingly sinful. 

6. The Brahmana (says): the son belongs to him who 
begot him. 


* N 0 t e . —Haradatta’s text reads tyrerfaR^T^r. But the commentary 
which he gives afterwards seems to he an explanation of 

MSS. g® xr. 

f Note .—tfofaanto Ilaradatta’s text, but not the commentary. 

% Note .—The Sanscrit text and the translation have been prepared 
according to the commentary of Ilaradatta called Ujjval&, compared with 
two manuscripts procured at Nasik and in the vicinity of Puna. 

§ Note .—Haradatta remarks, that other commentators understand this 
Sutra differently. They explain it: ‘ and neither of the parents should 
disinherit them.’ The particle and, has the meaning of *5?^ Idem. 

|| Note .—‘They both.’ Haradatta. 

39 hi, 
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7. In regard tp this subject they quote also (a gatha 
from the Veda). (Having considered myself) formerly, a 
father, I shall not now allow (any longer) my wives (to be 
approached by other men), since they declared that a son 
belongs to him who begot him, in the world of Yama. The 
giver of the seed carries off the son after death in Yama’s 
world; therefore they guard their wives, fearing- the seed of 
strangers. Carefully watch over (the procreation of) your 
children, lest stranger seed be sown on your soil. In the 
next world the son belongs to him who begot him, the 
(imprudent) husband makes the (begetting of) children vain 
(for himself).* 

8. Transgression of the law and violence is found 
amongst the ancient (sages). 

9. They committed no sin on account of the greatness 
of their spiritual merit. 

10. A smaller man who seeing (their deeds) follows them, 
falls. 

11. The gift (or acceptance of a son,) and the right to 
sell (or buy) a child is not recognised, j- 

12. It is declared in the Veda, that at the time of mar¬ 
riage a gift intended to procure certain benefits, should be 
made (by the bridegroom) to the father of the bride, in order 
to fulfil the law. “ Therefore he should give a hundred 
(co ws) besides a chariot; that (gift) he should make bootless 

* Note .—Haradatta states that these are the sentiments of a husband 
whose wife had been negligently watched, and therefore became unfaith¬ 
ful, uttered when he received the decision that the son begotten on his wife 
belonged (< to the giver of the seed.” According to him these verses do 
not prohibit the appointment (niyoga) of a wife or widow, 

+ Note.—As according to this Sfitra the sons adopted or bought would 
he forbidden, Haradatta thinks that it refers either only to eldest sons, or 
to the right of women to give or accept sons. But the twelve kinds of 
sons who are known to other lawyers are nowhere mentioned by Apastamba, 
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(by returning it to the giver).” In that (passage of the 
Smriti which refers to the marriage rites) the word * sale’ is 
only used as an explanation ;* for the union (of the husband 
and wife) is effected for (the acquisition of) spiritual merit. 

13. After having gladdened the eldest son by some 
(choice portion of his) wealth, 

KANDA 14. 

1. He should during his lifetime divide his wealth 
equally amongst his sons, excepting the eunuch, the mad, 
and the outcast. 

2. On failure of sons the nearest Sapinda (takes the 
inheritance). 

3. On failure of them the spiritual teacher (inherits) ; 
on failure of the spiritual teacher a pupil shall take (the 
deceased’s wealth), and use it for religious works for his 
(deceased’s) benefit. 

4. Or the daughter (may take the inheritance) .| 

5. On failure of all (relations) let the king take the 
inheritance. 

6. Some say, that the eldest son alone inherits. 

7. In some countries gold (or), black cows (or), black 
grain is the share of the eldest. 

8. The chariot and the furniture in the father’s house 
(are, according to others the share of the eldest). 

9. According to some the share of the wife consists of 
her ornaments and the wealth (which she may have re¬ 
ceived) from her relations. 

'' Note .—And thus the word ‘ sale’ which is found used in the portions 
of some Smritis which refer to marriage rites. Haradatta. 

1~ Note. —‘Some say: “on failure of sons ;”,others that it refers to the 
last preceding Sutra’ (i.e. she inherits only on failure of pupils). Haradatta. 
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10. That (preference of the eldest son)* is forbidden 
by the Vedas. 

11. For it is declared in the Veda, without (marking) 
a difference (in the treatment of the sons) : Manu divided 
his wealth amongst his sons. 

12. Now a general rule is also given in the Veda (in 
favour of the eldest): and they distinguish the eldest son at 
(the division of) the heritage.f 

13. (But to this plea in favour of the eldest I answer:) 
Now those who are acquainted with the interpretation of 
the law (i.e. the Mimamsakas) declare a simple statement 
of facts not to be a rule, as for instance (the following) : 
“ Therefore amongst cattle, goats and sheep walk together” 
(or the following) : “ Therefore the mouth of a learned 
Brahman is, as it were, resplendent” (or); “ A Brahman 
who has studied the Vedas, and a he-goat, evince the 
strongest sexual desires.” 

14. Therefore (neither of the Veda passages quoted has 
any force, and) all (sons) who are virtuous, inherit. 

15. But him, who expends money unrighteously, he 
should disinherit, though he be the eldest son. 

1C. No division takes place between husband and wife ; 
for from the time of marriage they are united in religious 
ceremonies. 

17. Likewise also as regards the rewards for works by 
which spiritual merit is acquired, and the acquisition of 
property. 

18. For they declare that it is not a theft, if the wife 
expends money on occasions (of necessity), during her hus¬ 
band’s absence. 

* Note .— See Sutra 6. 

f Note .—Na (not) has the meaning of cha, 9 and, 5 Ilaradatta, 



II. BAUDHAYANA* * * § * * * 

a. PRAS'NA I., ADHYAYA 5. 

%tFt ^ facTRR fw rsttstiit ^r^r: shtorp !JW: 

fop jrRr^sr^t tot ^TRRqfWvTrTR srfijtfgRre- 
'jtit I R^^RP^RRreiSR II \ lit 

rF^TJfl SJSJT WWf?T II ^ II 

HF^rwit srjrRrereq-R f^^RiRsreffRRrsrrr n 3 u 

rremt crar <t?r frftsrf i“«r stipt#r zKzrfSt&rt rrsrr 
gT^qwiTRTR 1 aT*rpg<rrsrfR 1 =r ftg RraPTRig#§r# 

1 ftq-q-^rftrt frf^r .jTONpKftfcr 1 riwr- 

srsrr spR-g# <nR Sferffg sTRPTRfiTpr II«l§ 

b. PRAS'NA II., KANDA 2. 

^•P jgwft twfRirsrftft^f?p I sttop m-q-rirftwrTiil n§ 
srr Tr i Rggsr to 1 =r far^sTWrftnT 

iRiitf 

t?TRr .tvgg^&g* %f^ f^ih^ imi || 

Rgr-prRr smftmir 11 « 11 

*rf?r fqr?rfr g-or?tr nr^mspfr Rgfcrs 11 Ml 

^rr't^’jtojrr sbrstYstr; f^r ^gr^gtl^ftFt 

W3TJT ftJT^Tt II % ll # * 

* Note .—The Sanskrit Text has been given according to four Manu¬ 
scripts, indicated by the letters M., P., G. 1, and G. 2- The Manuscript 
M. was copied in Madras from a Manuscript of the old E. I. H. Library, 
P. was obtained in Puna, and G. 1 and G. 2 in Guzerat. The last three 
Manuscripts seem to represent one redaction of the text; whilst M. 
represents a second. The division into Sutras was made by the Editor. 

t Note. —fvrrJTVf^: om. P., G. 1, 2. A different reading of the pas¬ 
sage is also given by Jimutuvdhana, p. 251, 1. 9, Calc. ed. 

t Note.—mq P., G. 1, 2. 

§ Note —Taitt. S. III. 1. 9. 

f Note.—Taitt. S. II. 5. 2. G. 2. ****. 

|| Note. —M. ^rr:; P., G. 1, 2, 

* * Note —P., G. 1 and 2. 






am-e' fjcqr^ etpt 11 ^ n* 

^Tofr^R^rr5^rr?^njq-%^ r ^ ^Wststt ii <r nf 
Jprar^r oNrodr Wr *rgf?r n ^ u| 

gsr^pri ^g-?grRrnfrr^ pr-R^ra- n 
arr^r^r^rTfr I 
ar^R|prwnf*r grsrrerRrsmn-1 
sthitt^ tpprrirrfsT *r st>t wfirfir n \o n § 
arwjgiTwr <rfl’frR' "sfftT ^rf?r 5 RTjw*r^«r frfc^ir i 
W< 3 RT?Tf*T l 

^RSrnrsrc Rot mwr yfw^rm -1 

Rlt gWJfrfR w RrNT?f*rR II U II 
£*** srijffr q. #^gr^rrr^rgf%rr^ sr#t ?r shrsn n || 
sr ?qr RRrr 1^%^^ ^qtrfq - sg , qrfrq:q'jrr*qraft i 
I 

iffaj 5 rq^^TPr ?*rrr^r cr %' R»t =sr qrnr^ir H 
srr-sr Rot gwr gx# 5^ ^ n ^ n f 
^rr?rrfq‘(jvq-f ^irTrsqrrxT gr qrtjrqw 'Jfrjntrg ?rr: n 11 
^ 5 f ssror *r*f ^ 3 fR*r II \« II 
# ^T^f^rrrr: *r ijg-srs 11 n'** 

vnrrf^wrrf^gNRT^ gr gRrerrs?tafg-;s-: nun 

artf^nprff^reT «fr srrrp *t wfhr: 11 1, 

™ nf^ofl- srRgrqt Rsrr?rrflsrr?rr gr <rwr *fr srr?r: *r 
II V=* II 

*rrfrrFq‘gr^gTr^l , ffr«TrjT ,: T gr gfargr*? Tfrip^rg *r gfR nt^ji 
?rm sr^rqffr fg-%rstf gg-sstf aife *r 11 ^o \\. 

* Note.— M. — 

f Note- —G. 2, ¥^mTti?iKT3^<T. 

t Note. —M. *roiTrff:»[o 

§ Note. —M. ^ciT^rf 
|| Note.— M. %%i G. 1, 2. 
f Note. —^i«iTCI P., G. I, 2. 

** Note.— ftrliT5>?r M. P. G, 1; orn. G. 2. 





ffrfrrfaffatfHt prjtrtr n ^ u 

f^nRnrqrr^r^f srmx f^qrrr* I 
^mwrsFr sf% ll ^ l 
I 

afrrw^iflr^rj^ srcar Srr^fsnr* I 
*$rsr Rrqft;^ r ftEfwrsp iirsr ll 

^Rfa q- R after rPTT I 

spfcnrr faqrar r nrgriTrsr: itrsr u ^ n 

JPTH" #OTtr<T5F<*fqr5 ll ^ II*" 

r?r^^jfN?fSr saterr st^ht r orr I f 
*rt mrR sRf^p'prai^ n 

r?mjp ij^f ^apr <rrR airerct I 
ironarafc tfrsrf?* ft»Rr : Trcrra* n 
3Tsr*TTrr reer^r srg^r ut t > <rc-9fterrf=r ?rr<*f: ll 
srsfpfcp jwr *rcrpr qrarft jtpt aw aRwrFJTpr ir^ii 
t^rffirrws^^rrr^w^r'Hr^PCTf^n^f^^rogfcrrn'nT- 
ottt ll ll 

a^Rf^awnrai? i =r ap# 1 tfswd Rretat I apmr- 
jrfa.j mar pt^?qrPrm'Ttrr' J p ll \\$ 
mgrsfcKrr 3-ftw: srrirsrfaar I 
*r§rr jt *5fteTR?R fasR i 


* Note .— ^T'lo^fa: G. 2. ^tqafosrfc P. M. ^iqsi^. 
f Note —M. ix§Tft P. V^TPR. G. 2. £xrtft G. 1. 
smairr%T M., G. 1. siirstmT P. si^srstt G. 2. trosj^j M. 

3**f*mi^ P., G. 1. G. 2 . KESJcT P, G. 1, 2 . 

fWrnM. ^sumP., G. 1, 2. eg-agG. 1. ^sg^ginr G. 2 . ^TcrenTM. 
3ig P. siqqg M. P. ^mi3r M. $ig G. 1, 2. ajg<r P. 

■n^aaf G. 1. 

| Note. —3T5ftfacia« M. 3Tfm G. J. qm^T^ftqg: P., G. 1. 
G. 2. anfv?fT<(p3g;» M. anfqrn^^aiHtn': P. frasnfa* 
P., G. i, 2. wai^irifa^yr M. P. ftfaqsr G. l. 

fws M. w ftwam s P. fwrm G. l, 2. 




ii w^rrrrTfr 11 

farrr rerfir ^rinr »TTr tsrRr fnR1 

j-tt^ ^rtr vra- ^ *ar> wi'Psro&ftfir n 

=r ttwj RrRf?g«jr imswrsr Rsrcr irm n * 

TRANSLATION. 

a . — BAUDIIAYANA I., 5. 

1. And moreover, the great grand-father, the grand¬ 
father, the father, the uterine brothers, the son, the grand¬ 
son, and the great-grand-son, these they call a man’s 
Sapindas, but not the great-grand-son’s son; — and amongst 
these (they call) a son and a son’s son (together with their 
father) sharers of an undivided oblation. The sharers of 
divided oblations they call Sakulyas.f 


* Note .— HiJJTfafcfsSF*. 

+Ab£e.—The chapter orAdhysiyain which this passage occurs is the 
portion of the Dharmas'astra treating of impurity caused by the death of a 
relation, and of the funeral oblations. 

Sapinda relationship extends, according to Baudhayana, only to three 
ascendants and to three descendants. He evidently takes the word in the 
sense of ‘ partaking of the same pinda/ Thus a householder, A> presents 
oblations to his ancestors which consist of three pin das, balls of food, of 
which the great-grand-father, grand-father, and the father receive one each. 
(See also Mann IX. 186.) 

These three ascendants are therefore the Sapindas of A , because they 
share the oblations presented by him. Among the descendants, A , to¬ 
gether with the first and second, shares the oblations presented by the 
third descendants, and consequently these three are A y s Sapindas. By the 
term Sakulya, Baudhayana understands the sharers of divided oblations, 
viz. the fourth, fifth, and sixth ascendants, and the fourth, fifth, and sixth 
descendants. For the fourth, fifth, and sixth descendants partake at the 
funeral sacrifices only of the lepa. This word denotes, according to 
Manu III. 216, the juice or portions of the balls of food (pinejas) which 
may stick to the hands of the sacrificer when he has prepared the balls of 
food (pinclas), and which is transferred to the Kus’agrass, with which the 
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2. Though other (relations) may be living, the property 
(of a deceased male) descends to these (i.e. first the sons 
and next the other Sapindas).* * 

3. On failure of Sapindas the Sakulyas inherit (the 
estate of a deceased male). On failure of them the Acharya 
(teacher) who stands to the deceased in the relation of a 
(spiritual) father, the pupil, or the priest.f 

4. On failure of (all) these the king (takes the inheri¬ 
tance). He should give that wealth to persons learned in 
the three Vedas. But the king should never take for 
himself the wealth of a Brahman. Now they quote also 
(in regard to this matter the following verse) :— 

“ Poison they do not call (the worst) poison. The pro¬ 
perty of a Brahman is called (the worst) poison. Poison 


sacrificer wipes his hand. According to the now prevailing custom the 
lepa consists of boiled rice and water, and portions of it are scattered, 
after the pindas have been offered, on the ground, in a circle around the 
sacrificer. 

On the other hand, the fourth, fifth, and sixth descendants are a man’s 
Sakulyas, because he, together with the first and second, received the lepa 
or divided oblation from the sixth, at the same time when the third, fourth, 
and fifth receive the pindas, or full oblation. 

* Note .—Jlmiitav&hana, 1. c., and the Viramitrodaya,/. 2l8,|>. 2, /. 7, 
read afar ‘ sons’ for ‘ other.’ This reading is the easier one, but 

is not countenanced by the Manuscripts. It ought to be observed that 
various readings occurring in quotation have little value for the restitution 
of quoted texts, as Sanskrit authors generally quote from memory, and are 
not very particular regarding the wording of the passage they give. 

t Note. —Jimutavahana, 1. c., reads * and the AeMrya.’ The 

c and’ is superfluous. The reading pitacharyah, which all the Manuscript* 
present, might be translated the father (and) the Acharya. But this 
translation seems improper, because the father is already comprised among 
the Sapindas. Regarding the spritual fatherhood of an Acharya, see Mann 
II. 149, sq. 
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kills one man alone, the property of a Brahman (if confis¬ 
cated, slays the king) with sons and grandsons.” 

Therefore the king should not take for himself the 
property of a Brahman; for the property of a Brahman is 
the strongest of poisons. 

b. —BAUDIIAYANA, PRAS'NA II., KANDA 2. 

1. The \eda says: Manu divided his ancestral property 
amongst his sons. (A man may therefore divide his an¬ 
cestral property) equally amongst all without difference. 

2. Or he may reserve for the eldest the best part, 
(For) the Veda says: and they do distinguish the eldest 
son at the (division of the) property. 

3. Or the eldest may receive (in excess) one part out of 
ten, and the rest may divide equally. 

4. The division of the ancestral property (takes place 
only) with the permission of the father.* 

5. (If the partition takes place) during the lifetime of 
the father, the cows, horses, goats, and sheep are the share of 
the eldest (according to the custom) of (all) the four castes. 

6. If there are sons of wives belonging to different 
castes, a man should make ten portions of his ancestral 
property, and they should take four (shares), three, two, and 
one (share), according to the order (of the caste of their 
mothers). 

7. If a legitimate son (aurasa, see Sutra 10) is born, 
and there is at the same time a son of a wife of equal class 
(begotten by a kinsman, or otherwise illegitimate) (the 
legitimate son) shall inherit.! 

* Note.— Colebrooke, Dayabhaga, Chapter II. para. 8. 
t Note. It seems to follow from the definition of aurasa in Sutra 10, 
that the son of a wife of equal class, denotes the kshetraja, or 




8. In case of a competition of a son born from a wife 
of equal class and of one born from a wife of a lower 
■class, the son of the wife of lower class may take the share 
of the eldest, in case he is possessed of good qualities. 

9. Or (a son) who is possessed of good qualities becomes 
the protector of the rest. 

10. One must know that a son begotten by (the hus¬ 
band) himself on a wife whose marriage has been celebrated 
properly (according to the approved rites, and with recita¬ 
tion of mantras, etc.), and who is of the same caste (as her 
husband), is called aurasa, ‘ legitimate.’ In regard to this 
they quote also (this verse) :— 

“ From the several limbs (of my body) art thou produced, 
from my heart art thou * * born, thou art self called ‘son,’ 
mayst thou live a hundred autumns.” 

11. Him who is born from a daughter, after an agree¬ 
ment has been made, (they call) ‘ the son of an appointed 
daughter’ (putrikaputra), and any other (male offspring of 
a daughter), ‘daughter’s son’ (dauhitra). 

In regard to this they quote (the following verse) :— 

“ The son of an appointed daughter should offer the first 
ball (of meat at the funeral oblation) to his mother, the 
second to her father, and the third to his father’s father.” 

the son of a wife of equal class who was not susamskrita, not married pro¬ 
perly. Thereby the son of women of inferior castes are likewise excluded, 
and thus this rule contains the second alternative to that propounded in 
Sfitra 6. There is however a possibility that the correct reading of the 
text is and there is at the same time a son of a wife, 

of inferior caste. The laws of Sandhi require that an initial Bf, if preceded 
by ^ should be dr opt, 

* Note ,—According to the text, Ms he born.’ Similar irregularities of 
the construction are not unfrequent in the ancient language. The Yirami- 
trodaya and other hooks which quote this verse, exhibit the easier reading 




12. He who is begotten by another person on the wife 
of a deceased man, or on the. wives of an eunuch, or of 
one incurably diseased, with permission, is called ‘ the 
son begotten on a wife’ (kshetraja). Such a son has two 
fathers and belongs to two families; he has a right to per¬ 
form the funeral oblations, and to inherit the property of 
(his) two (fathers).* 

In regard to this they quote also (the following verse) :— 

“ ‘ The son of two fathers ’ gives the funeral oblations to 
his two fathers, and pronounces two names with every obla¬ 
tion, and three oblations shall serve for six persons. He, 
who does so, will not err.” 

13. He is called ‘ an adopted son’ (datta) who, being 
given by liis father and mother, or by either of the two, is 
received in the place of a child. 

14. He is called * a son made’ (kritrima) whom (a man) 
himself makes (his son), with (the adoptee’s) consent (only) 
and who belongs to the same caste as the adopter. 

15. He is called ‘ a son born secretly’ (gudhaja), who 
is secretly born in the house, and whose existence is after¬ 
wards (only) recognised. 

16. He is called a son cast off (apaviddha) who, being 
cast off by his father and his mother, or by either of his 
parents, is received in the place of a child. 

17. If somebody, without the permission (of his father 
or guardian), has connection with an unmarried girl, the 
son bom from such a (woman is called) ‘ a spinster’s son’ 
(k&nina). 

18. If a bride is married while pregnant, either un¬ 
knowingly or knowingly, the child which is bora from her 
is called ‘ a son taken with the bride’ (Sahodha). 


* Note. —Colebrooke, Dayabhaga, Chapter II. para. 60. 



19. He is called a son bought (krita) who, being bought 
from the hands of his father and of his mother, or of either 
of them, is taken in the place of a child. 

20. He (is called) the ‘ son of a twice-married woman’ 
(paunarbhava) who is born from a remarried woman who, 
having left an impotent man, has taken a second husband. 

21. He is called ‘a self-given son,’ who, afraid of his 
father and his mother, gives himself (to a stranger). 

He who is begotten by a twice-born man on a woman of 
the Sudra class (is called), a Nishada. 

22. (If he was begotten) through lust (i.e. on a con¬ 
cubine, he is called) a Parasava. Thus (are enumerated) 
the (various kinds of) sons. 

23. In regard to this they quote also (the following 
verses):— 

They call the legitimate son, the son of an appointed 
daughter, the son begotten on a wife, the adopted son, the 
son made, the son born secretly, and the son cast off, 
entitled to share the inheritance. 

The spinster’s son, the son taken with a bride, the son 
bought, the son of a twice-married woman, the self-given 
son, and the Nishada—(these) they call members of (their 
father’s) family. 

24. The first (i.e. the legitimate son, among these sons) 
alone (is entitled to inherit, and a member of his father’s 
family), thus says Aupajandhani.* 

25. (In regard to this subject they quote also the follow¬ 
ing verses):—Now I jealously watch my wives, 0 thou, 
who hast begotten my children, (though I did) not so 
formerly; since they declared that in Yama’s seat the son 
belongs to the man who begat him. The giver of the seed 
carries off the son, after death, in Yama’s seat. Therefore 


* Note .—Regarding this ancient Rislii, see the Petersburg Dictionary, s.v. 
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(husbands) protect their wives carefully, fearing the seed 
of strangers. Carefully watch (the procreation) of your 
offspring lest strange seed fall on your soil; in the next 
world the son belongs to the begetter; (by carelessness) 
the husband makes vain (the procreation of) a son. # 

26. The shares of sons who are minors, together with 
the interest (or revenue accruing therefrom), they should 
place under good protection until the majority (of the 
owners). 

27. Persons who have lost their civil rights, the blind, 
idiots, the disabled, the incurably diseased, and the rest, 
with the exception of the outcast and his offspring (the 
family), should support (though) idle (by affording them), 
food, dress, and shelter. Connexion with outcasts is not 
ordained. But a son should support his mother, though 
she be outcasted, without speaking to her. 

The daughters shall inherit (of) the mother’s ornaments, 
as many as (are worn) according to the custom (of the 
caste). 

Or women are not known to possess freedom. In regard 
to this they quote also (the following verse):— 

The father protects (a woman) in her childhood, the 
husband during her youth, the son in old age; a woman 
ought not to have freedom. 

Nor (ought she) t,o inherit. For the Veda (says):— 
Women are not considered to have a right to use sacred 
texts, nor to take the inheritance. 


* Note .—The word ‘iti’ appended to the passage in the text, either 
indicates that the verse does not belong to BaudMyana himself, or that 
he places great stress on the views advocated in these verses. Compare 
Apastamba II. 6, 13, 6. 
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GAUTAMA, ADIIAYA 28 , 1 — 46 . 

tfsrr fr^r ftqrfr* * * § ii \ ii 
R rf% rsrRr m<pffaf?r ii v ii 

sr# gr ^srlirrfrrRfinTrfrg^fr n 3 ii 
fturn ar ii a ii 

f% 5 rPt?r*TT nTJir srg-w fw^mrqrrrfojTFf r^r nt- 

f<T ! ii ^ ii 

wwrr*f»H^TO ii i \\ 

aTfWantreft ipTW 5% trgfhr^r* 11 ^ 11 

*r*i%rrdrn; 11 e* lit 

<r%*; m ^r«r <j# fff snfa 11 ^ 11 
T5T?PT 15^^ 11 \° H t 
twgw 11 \\ n 

SEWT^SIT ^^r>q?g II II 
?Tflr^ grr ^iffr% q q< ft<mn r 11 u 11 
irffTTrf m shpt 11 \a 1 § 

pfcftqtwfirsrq^Wr ir^mFW #OTST*&rr?rPif?r 
sNrg- II H 

arF^ftnrr^rgf^^F^nr n U II 

|| ^ (| 

fawnNrf&rearr fr^rcr g’nrrsTw 11 \e*u 

sfNr gr f^<*r?r 11 l*. 11 


* Note. — is, according to Haradatta, another reading. The Calcutta 

copy of Haradatta reads as v. 1, %3T. For the Calcutta copy reads 
^qf2r # Possibly it may be «nr^r. 

I" Note .—The Calcutta copy of Haradatta has two more Sfttras after 

s. m xr§«T: ^rm; 11 

% Note .—Another reading is, according to Haradatta, f*f*n?T»n*T N ) 

§ Note, —Haradatta, Calcutta, reads T^I • II 
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*gr^re-?^rwjrm*t; 11 n 



rrjilHI n 


Wrm II V* II 
^qrqr^l Jrnp n ^ n 
cri %% it ii 

irrRi 3*rg*q- n ^ II 
irrr tffsi- fr 3 *r>mr ll ^ II 
RvtFW: f^whr IIH ' 3 H 
^gtnrf#«rql'%wrr INr ^rtr ^ 3 r^n?T 11^11 
srlhrr- srtf flirty 11 H 11 
jwr ^nr^rT^f^TJT'TSTWWft^T frwirnr*iiMi.! 
crt 5 nra-insr: 11 31 11 * 

•N » l«\«MI 



ifNnrrsr ill’ll 


a?rc*rr<?prrt 11 ^ 11 

3 Tsrrw rrw^nprr ^rgr^q-H'T^rgrwr^: 11 %% 11 
^mTfcnr»Trr iumi 

crwar^^g^irrrar mt ?r wrsr%%°r 11 H 11 
arf^mrinr 11 ^ 11 




Rqr II H II 

HWrrar^qpTfTrr =t 11 HU 

^rfinTr grr?tr D r^nr ( i^ii R^«i ftflirr* 11 «° 11 
rramwjr 11 8\ 11 
STSIlMt JT?Mf II ^ II 
ariw stt^t jnw*r 11 11 

5T5ffJ5dqf^5fhng II w II 

wqfr i S » r g > wft 11 11 

3% ^rTTf II W II 


* Note.—vS Haradatta, Calc. ^ is corrupt, and may pos¬ 

sibly stand for 7 f. 







TRANSLATION.* * * § 


1. After the father’s death, let the sons (alone) divide 
the property, left by him.)' 

2. (Let them also make a division) during the father’s 
lifetime, if he wishes it, and the mother’s menses have 
ceased. 

3. Or, let the eldest take all (the property after the 
father’s death) and let him support the other (brothers), 
as the father did formerly. 

4. But if a division takes place, more spiritual merit is 
acquired.): 

5. (At every division) the praecipuum of the eldest son 
is the twentieth part (of the whole property), a male and 
a female (of animals with one row of front teeth as cows), 
a carriage yoked with animals that have two rows of front 
teeth (as horses), and a bull. 

6. The one-eyed, old,§ hornless, and tailless (animals 
are the praecipuum) of the second brother, if there are 
more than one (of these animals, each of the remaining 
sons receive a like share). 


* Note. The text and translation have been prepared according to a 
copy of the Gautamiya Mitakshara of Havadatta, obtained at Puna, and 
compared with a transcript of the manuscript of the same work in the 
Library of the Asiatic Society of Bengal, obtained through the kindness of 
Babu Rajendra Lai Mitra. 

f Note .—As Haradatta remarks, the word ‘sons’ is used emphatically, 
intended to negative the mother’s right to a share. 

t Note .—After division each brother has to perform the Vais’vadeva 
and other religious ceremonies separately, whilst, in a united family, they 
are performed by the eldest for the rest. Thus there is an increase of spi¬ 
ritual merit. Haradatta. 

§ Note. The various reading ‘khoda’ means ‘halt.’ The words added 
at the end between brackets arc supplied by Haradatta- 
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7 . The (praecipuum) of the youngest are the sheep, 
the corn, the iron household utensils, the house, a yoked 
cart., and one of each kind of other animals.* 

8 . All the remaining (property) is to be divided equally. 

9 . Or let them take each one kind of property (select¬ 
ing) in the order of their ages (each) what he wishes. 

10 . (But) no one (must take) ten animals.! 

11 . (If a man has several wives) the additional share 
of the eldest son is one bull, (in ease he be born by a 
younger wife.) 

12 . Fifteen cows and one bull (are the additional share) 
of the eldest son, if he be bom by the eldest wife. 

13 . Or (let) the eldest son, who is born (from a younger 
wife! divide the estate equally with his younger brothers 
(w(io are born from the eldest wife). 

14 . Or let the different shares be adjusted in each 
class of sons according to their mothers.'! 

15 . A father who has no (male) issue, should give his 
daughter in marriage, after having presented burnt offer¬ 
ings to Agni (the fire) and Prajapati (the lord of creatures;, 
and having addressed (the bridegroom) with these words, 
‘ For me be thy (male) issue. 

16. (A daughter) becomes an appointed daughter 
solely by the intention (of the father to make her so). 
That is the opinion of some (lawyers). 

* Note ._ c If there are more sons than three the others receive the same 

share as the second.’ Haradatta. 

•j- Note- _Or ‘ ten slaves,’ if the reading * dvipadanam’ he adopted. 

j Note. _‘After having divided the estate by the number of the wives 

who possess sons, and having united as many shares as each mother pos¬ 
sesses sons, whoever is the eldest in each class (of uterine brothers), he 
receives the additional shares of a twentieth (of the estate falling to him¬ 
self and his uterine brothers).’ Haradatta. 





17. Through fear of that (a man) should not marry a 
girl who has no brothers. 

18. Relations connected by the funeral cake, by a 
common family (name), or by descent from the same Risfci 
or the widow, may inherit the (estate) of a person deceased 
without issue (of his body or his appointed daughter).* * 

19. Or (the widow) may try to obtain issue (by cohabit¬ 
ing with her husband’s nearest relation). 

20. (It is declared that) a son begotten on a (widow 
whose husband’s brother lives, by another (more distant 
relation), is excluded from inheritance. 

21. But a woman’s separate property (Stridhana,) be¬ 
longs (in the first instance) to her unmarried daughters (and 
on failure of them), to those daughters who are poor. 

22. The sister’s fee belongs to her uterine brothers, if 
her mother be dead. 

# 

23. Some say (that it belongs to them even) whilst the 
mother lives. 

24. The heritage of not-reunited (brothers deceased 
without male issue belongs) to the eldest. }' 

25. If a reunited coparcener die, his reunited copar¬ 
cener takes the heritage. 

26. A son born after partition takes whatever his father 
may leave. 

* Mote .—The last additions belong to Haradatta. He is no doubt right 
in his interpretation of the term (‘apatya’) issue, by taking it to signify 

* male issue/ as Gautama apparently uses it in the latter sense in the S&tra 
15. That it includes the son of the appointed daughter also, follows from 
the arrangement of the preceding Sfitras. 

f “ The word * eldest’ (brothers) is used to give an example. The pro¬ 
perty goes to the brothers, not to his wife nor to his parents. This is the 
opinion of the venerable teacher (Gautama)/* Haradatta. 
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27. What a learned (coparcener) has acquired by his 
own efforts, he may, at his pleasure, withhold from his 
unlearned (coparceners). 

28. Unlearned coparceners should divide (their acquisi¬ 
tions) equally. 

29. A legitimate son (aurasa), a son begotten by a kins¬ 
man (kshetraja), an adopted son (datta), a son made 
(kritrima), a son born secretly (gudhotpanna) a son aban¬ 
doned (apaviidha) take the inheritance (of their father.) 

30. The son of one unmarried damsel (kanina), a son 
taken with the bride (sahodha), the son of a twice married 
Avoman (paunarbhava), the son of an appointed daughter 
(putrikaputra), a son self-given (svayamdattaj, a son 
bought (krita), belong to the family of their father. 

31. But these (latter six) belong to (their father’s) 
family only (and cannot inherit). 

32. On failure of the legitimate son (and the other six 
enumerated Sutra 29) they receive a fourth (of the whole 
estate.)* 

33. If a son of a Brahman, begotten on a Kshatriya, be 
virtuous, and the eldest (by birth), then he takes an equal 
share (with a younger brother, who is begotten on a Brah- 
mani). 

34. (He should divide) what is left after the deduction 
of an eldest son’s additional share (equally between the sons 

* * The rest goes to the Sapiiidas of the deceased.’ Haradatta. * If it 
is there declared that the son of an appointed daughter receives a fourth 
part of the estate only, on failure of a legitimate son, that refers to the son 
of an appointed daughter of a lower caste ; namely, if somebody makes 
the daughter of a wife of lower caste his appointed daughter. In this 
case (the SAtra refers) also to the son of such a low-caste daughter only, 
if she be appointed “ by intent only” {tee SAtra 16).’ Haradatta. 
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of a Brahman! and of a Kshatriya wife, if the latter is, 
though the eldest, not virtuous.* 



35. If there are sons begotten (by a Brahman) on 
wives of the Kshatriya and Vais'ya class, (the division of the 
estate between them takes place according to the same rules) 
as between the son of a Kshatriya and the son of a Brahman!. 

36. And (in the same manner divided the sons of a 
Kshatriya and a Vais'ya who are begotten) by a Kshatriya 
father. 

37. The son of a S'udra wife, if he be obedient, receives 
property sufficient for his maintenance out of the estate of 
a (Brahman) deceased without male issue, in like manner 
as a pupil. 

38. According to the opinion of some (lawyers) the son 
of a woman of equal caste even does not inherit if he be 
living unrighteously.t 

39. Brahmans learned in the Veda should divide the 
heritage of a Brahman. 

40. The king (inherits the property) of (men of) other 
(classes). 


* Note .—As in the preceding S&tra the u equal division” has been men¬ 
tioned, it would seem proper to supply after what is left, &c., “ he should 
divide it equally.” But Haradatta, taking into account the rule of Manu, 
that in case the eldest is begotten on a Kshatriya, but not virtuous, the pro¬ 
portion of his share to that of his younger brother, who is begotten on a 
Brahmani, is as three to four, interprets the passage in this latter sense. 

It seems however, that he is misled by the doctrine of the harmony of 
all Dharmas’astras. 

+ Note .—Anyayavrittah (living unrighteously) means, according to Ha¬ 
radatta, spending money unrighteously, i.e. on whores and the like bad 
characters. 




41. An idiot and an eunuch should be supported. 

42. The (male) issue of an idiot receives the share of 
his father. 

43. (The sons begotten) on women of higher classes (by 
low class men) are to be treated as sons begotten (by a 
Brahman) on a S'udra-wife. 

44. Water (property appointed for), conservatory, or 
sacrificial acts and prepared food, ought not to be divided. 

45. Nor (should a partition be made) in the case of 
women connected (with members of the family). 
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A PORTION OF CHAPTER XVII. 

OP THE 

VASISHTHA DHARMASASTRA. 
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st 3 tfvrer rrsrr sr?r i srsrer j ftsr sfrrq; i 
*t W ftq’prwrr IsTT^r I 

sf«r srspFT s*irrfsr^firpT ^sr^rgwb 
TTSrq^RfT II II 
?f?f Hrrfrrg qtfsirw sr^srhsirq * II 


TRANSLATION of a PORTION of CHAPTER XVII. 
of the INSTITUTES of LAW, ascribed to 
VASISHTHA.* 


1. The father throws his debts (on the son) and obtains 
immortality, if he sees the face of a living' son. 

2. Endless are the worlds of those who have sons; there 
is no place for the man who is destitute of male offspring; 
thus speaks the Veda.f 

3. There is a curse ; May our eneimes*be destitute of 
offspring. 

4. There is also (the following) passage of the Veda, 
“ May I obtain, O Agni, immortality by offspring.” 

5. Through a son he conquers the worlds, through a 
grandson he obtains immortality, and through the son’s 
grandson he gains the world of the sun. 

6. There is a dispute (among the wise). (Some say) 
“ The son belongs to the husband of the wife,” (and some 
say) “ The son belongs to the begetter.” 

7. In regard to this (matter; they quote (verses like 
the following) : “ If (one man’s) bull were to beget a hun- 


* Note .—The text was prepared from a manuscript procured at Puna, 
and the Calcutta Edition. 

+ Note. —The latter part of the quotation occurs Aitareya Brahm. VII. 
3. 9. 
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dred calves on the cows of another man, they would belong 
to the owner of the cows, in vain would the bull have 
covered them.” 

(Others say) “ Carefully watch the procreation of your 
offspring, lest strangers sow seed on your soil; in the next 
world the son belongs to the begetter; (by carelessness) a 
husband makes (the possession of) offspring in vain. 

8. If amongst many brothers, who are begotten by one 
father, one have a son, they all have offspring through the 
son ; thus says the Veda. 

9. On the several (wives of a man may be begotten) 
twelve (kinds of) sons, (as has been) declared by the 
ancients. 

10. The first amongst these is (the son), who is begot¬ 
ten by the husband himself on his legally married wife. 

11. The second is the son begotten on a (man’s wife 
or widow who was) appointed (thereto, by a kinsman). 

12. The third is an appointed daughter. It i3 known 
that “ the girl who has no brother comes (back) to the males 
(of her own family), to her father (and the rest), returning 
she becomes their son.”* (Here follows) the verse (to be 
spoken by the father when appointing a daughter), “ I shall 
give thee (to the husband), a brotherless damsel, decked 
with ornaments; the son whom she may bear, be he my 
son.” 

13. The fourth is the son of a remarried woman (pau- 
narbhava). She is called remarried (punarbhd) who, leav- 


* iVo^e—Compare Rigveda I. 124,5. The putrika herself is here 
considered to stand in the place of a son. By her marriage she would 
pass into her husband’s family; but by virtue of the verse spoken by the 
father, she returns to him and becomes his son. 
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ing the husband of her youth, and having lived with others 
re-enters his family. She (also) is called remarried (punar- 
bhu) who, leaving an impotent, outcasted, or mad husband, 
or after the death of her husband, takes another lord. 

14. The fifth is the son of a damsel (kanina). They 
declare, that the son, whom an unmarried damsel produces, 
through lust, in her father’s house, belongs to his maternal 
grand-father. JS T ow (in regard to this matter) they quote 
also (the following verse), “ If an unmarried daughter bear a 
son, begotten by a man of equal caste, the maternal grand¬ 
father has a son through him ; he shall offer the funeral cake 
and take the wealth (of the grand-father).” 

15. The gudhotpanna, who is born in secret, is the sixth. 
They declare, that these (six) are heirs and kinsmen, and 
preservers from a great danger. 

16. Now follow those (sons who are) not heirs ; amongst 
these the first is he who is received with a pregnant bride 
(sahodha). The son of a damsel who is married pregnant 
is called a son received with the bride (sahodha). 

17. The adopted son, whom his father and mother give, 
is the second. 

18. The third is the son bought. That is declared by 
(the story of) S'unah s'epa. “ Haris'chandra in truth was 
a king. He bought the son of Ajigarta Sauyavasi, who 
sold his son.”* 

19. The fourth is the son self-given (Svayamupagata). 
That is declared in the same story of S'unah s'epa. “ Sunah 
s'epa, in truth when tied to the sacrificial stake praised the 


* Note .—The story of S'unah s'epa is related a little differently in the 
Aitareya Brahmana, and in the Sankhayana S'rautastltra. See M. Muller, 
Hist, Anc. Sanskrit Lit. Appendix, and Aitareya, VII. I. 3. 
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gods; the gods loosened his bonds. To him spoke (eacli 
of) the officiating priest, ‘ He shall be my son.’ Vis'vamitra 
was the Ho tri-priest at that sacrifice; he became his son.” 

20. The son cast off (apaviddha) is the fifth. He is 
called so, who, cast off by his father and mother, i3 received 
(as a child). 

21. They declare, that the son of a woman of the Su- 
dra caste is the sixth. These (are the sons, who though) 
kinsmen, do not inherit. 

22. Now they quote also (the following rule): These 
(last mentioned) six sons take (the wealth) of him, who 
has no heir belonging to tlie (first mentioned six) kinds. 

23. Now (follow the rules regarding) partition amongst 
brothers. 

The eldest receives two shares, and the best of the kine 
and horses. 

The goats, sheep, and the house belong to the youngest, 
black iron, the utensils, and furniture to the second. 

24. Let the daughters divide the nuptial present of 
their mother. 

25. If a Brahman has issue by wives belonging to the 
Brahman, Kshatriya, and Vais'ya castes respectively, the son 
of the Brahmanx receives three shares, the son of the 
Kshatriya two shares, and the rest inherit equal portions. 

26. And (if)’ any of them (the brothers) has gained 
something by his own efforts, he receives a double share* 


* ffote .— This Sfttra must be connected with Stitra 23, not. with the 
preceding. 





27. But (brothers) who have entered a different order 
(i.e. become Vanaprasthas or Yatis), as well as (those who) 
are eunuchs, madmen, or out-castes, receive no share. 

28. Eunuchs and madmen (are entitled to) mainte¬ 
nance. 

29. Let the Sapindas or the subsidiary sons (enume¬ 
rated Sutra 16—21) divide the heritage of him, who has 
no heir of the first mentioned six kinds. 

30. On failure of them, the spiritual teacher and a pupil 
take the inheritance. 

31. On failure of those two, the king inherits. 

32. But let the king not take the property of a Brah¬ 
man. For the property of a Brahman is a terrible poison. 
(For) they say:— 

“ Poison they do not call the (worst) poison ; the pro¬ 
perty of a Brahman is called the (worst) poison. Poison 
slays only one person, but the property of a Brahman (him 
who takes it) with sons and grand sons. He should give it 
to (Brahmans) who are learned in the three Vedas.” 

Here ends, in the Institutes of Law proclaimed by Va- 
sishtha, the seventeenth chapter. 

/ 
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VISHNU DIIARMASHASTRA, CHAPTERS XV. 

AND XVII. 
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A TRANSLATION of the FIFTEENTH AND SEVEN¬ 
TEENTH CHAPTERS of the INSTITUTES 

ASCRIBED TO VISHNU.* 


CHAPTER XV. 

1. Now (there) are twelve kinds ol sons. 

2. The first is the legitimate son (aurasa), viz. the child 
who is begotten (by the husband) himself on his own law¬ 
fully wedded wife. 

3. The second is the son begotten on a wife (kshetraja), 
viz. (a child) which is begotten by a kinsman allied by 
funeral oblations, who belongs to the highest caste, on an 
appointed (widow or wife). 

4. The third is the son of an appointed daughter . 

5. She is called an appointed daughter, who is given 
away by her father (with the words), ‘ The son whom she 
bears, be mine.’ 

6. A girl who has no brother is (considered) an appoint¬ 
ed daughter, though she be not given away according to 
the rule of an appointed daughter.T 

7. The son of a twice married woman (paunarbhava) is 
the fourth. 

* Note .—The sixteenth Chapter contains tlie Rules for the occupation 
of the various castes, and the eighteenth treats chiefly of the division 
amongst sons of women of various castes. Both have been left out as of 
comparatively small importance. The text has been taken from an excel¬ 
lent copy of the Vishnu Sinriti, accompanied by Nandapandita’s Commen¬ 
tary, the Vaijayanti, and from the Calcutta edition, 
f Note.—Src Gautama 28. lti. 





8. She who, being still a virgin, is married for the 
second time is call twice married (punarbhu). 

9. But site also (is called twice married) who belonged 
formerly to another (and has been taken by another man) 
without being’ married again. 

10. The son of an unmarried damsel (kanina) is the 
fifth. 

11. He (is called so) who is born by an unmarried 
daughter in the house of her father. 

12. And be belongs to the man who (afterwards) mar¬ 
ries the mother. 

13. The son who is secretly bom in the house (grihe 
gudhotparma) is the sixth. 

14. He belongs to him in whose bed he is born. 

15. The son received with a bride (Sahodha) is the 
seventh. 

16. He (is called so who) is the son of a woman who 
is married pregnant. 

17. And he belongs to the husband (of the pregnant 
bride). 

18. And the adopted sou (dattaka) is the eighth. 

19. And he belongs to him, to whom he is given by his 
mother or by his father. 

29. The son bought is the ninth. 

21. And he belongs to him, by whom he is bought. 

22. The son self given (Svayamupagata) is the tenth. 

23. And he belongs to him, to whom he gave himself. • 

24. But the son cast away (apaviddha) is the eleventh. 

25. (He is called so), who was forsaken by his father 
and by his mother. 
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26. And’he belongs to him, by whom he is received. 

27. The son Born by any (woman) whatever (yatra 
kvachanotpadita) is the twelfth.* 

28. Amongst these (sons), each preceding one is pre¬ 
ferable to the next (mentioned). 

29. And lie (the first mentioned) inherits (before the 
next mentioned). 

30. And let him (the heir) maintain the rest. 

31. He should marry unmarried (sisters) in a manner 
corresponding with the amount of his property. 

32. Outcasts, eunuchs, persons incurably diseased, 
or deficient (in organs of sense or actions), do not receive 
a share. 

33. They ought to be maintained by those who take 
the inheritance. 

34. And their legitimate sons (aurasa) receive a share. 

35. But not (the offspring) of an outcast. 

3G. But those (children of an outcast only are dis¬ 
inherited ) who are born after (the commission) of the act, 
on account of which the parents were outcasted. 

37. And children begotten (by husbands of inferior 
caste) on women of higher caste, do not receive a share. 

38. Their sons receive even no share of the wealth 
of their paternal grandfathers. 

39. They should be supported by the heirs. 

40. And he who takes the wealth presents the funeral 
oblation (to the deceased). 

* Note .— The term yatra kvachanotpadita, lit. 4 born wherever/ seems 
intended to include the son born by a S’CUlra woman, the Nishuda and 
Paras'ava of other lawyers {see Baudhftyana). 
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41. Amongst wives of one husband also, the son oi 
one is the son of all. 

42. Likewise amongst brothers, begotten by one (father) 
(the son of one is the son of all). 

43. Let a son present funeral oblations (to his father), 
even if he inherits no property. 

44. Because lie saves (trayate) his father from the hell 
call “Put;” therefore (a male child) is called Put-tra (pro¬ 
tector from Put, son) by Svayambhu himself. 

45. (The father) throws his debts on the (son) ; and 
obtains immortality, if he sees the face of a living son. 

46. Through a son he conquers the worlds, through 
a grandson he obtains immortality, and through the son’s 
grandson he gains the world of the sun. 

47. No difference is made in this world between the 
son of a son and the son of a daughter; for even a daugh¬ 
ter’s son works the salvation of a childless man, just like a 
son’s son. 

CHAPTER XVII. 

1. If a father makes a partition with his sons, he does so 
in regard to his self-acquired property, by his own pleasure. 

2. But in regard to the wealth of the paternal grand¬ 
father, the ownership of father and son is equal. 

3. (Sons), who have separated from their father, should 
give a share to (a brother) who is born after partition. 

4. The wealth of a man who dies without male issue 
goes to his wife. 

5. On failure of her, to his daughter. 

6. On failure of her, to his father. 

7. On failure of him, to his mother. 

8. On failure of her, to his brother. 


& On failure of him, to his brother’s son. 

10. On failure of him, to the relations called Bandhu* 

12. On failure of them, to the i-elations called Sakulya. 

13. On failure of them, to a fellow student. 

14. On failure of him, it goes to the king, with the 

exception of a Brahman’s property. 

15. Let the spiritual teacher take the wealth of hermit 
(vanaprastha). 

16. Or his pupil (may take it). 

17. But let a reunited coparcener take the share of his 
reunited coparcener who has died (without issue), and a 
uterine brother that of his uterine brother, and (let them 
give the shares of their deceased coparceners and uterine 
brothers) to the sons of the latter. 

18. 1 hat which has been given to a woman by her 
father, mother, sons, or brothers, that which she has re¬ 
ceived before the sacrificial fire (at the marriage ceremony), 
that which she receives on supersession, that which has been 
given to her by her relations, her fee, and a gift subsequent, 
are called ‘ woman’s property’ (Stridhana). 

19. If a woman married according to the four rites be¬ 
ginning with Brahma-rite,die without issue, that (Stridhana) 
belongs to her husband. 

20. And if she be married according to the other (four 
blamed rites) let the father take it (the Stridhana). 

21. If she die, leaving children, her wealth goes in every 
ease to her daughters. 

22. Those ornaments, which the wives usually wear, 
should not be divided by the heirs, whilst the husbands (of 


* i\ 'ate .—The word Bandhu seems to designate the Sapindas. 
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such wives) are alive ; if they divide them, they become out¬ 
casts * 


23. Coparceners descended from different fathers adjust 
their shares according to the fathers. Let each take the 
wealth (due) to his father; no other (has a right to it). 


* Note .—The translation is according to the Vaijayanti. Taken in this 
sense the Sutra means, that if a father and his sons, or other coparceners 
divide, each woman, whose husband lives, of the family, is to keep her or¬ 
naments. But the ornaments of widows may be divided. The latter point 
is especially mentioned by Nandapanclita. 








NARADA. VIVADAPADA 13, DAYABHAGA.* 


RVPTftivT fcrsq^T 5^5T I 

mnrrrr wfir ww *rfgr*RV<r 5^ 11 \ ll 1 
fqr<r*£4n^ ferwr^TT arVFri 
*rr?|r^frn»Trt fr^JTi \\\\\l 



* The following edition of Narada’s Dayabhaga has been prepared from 
a copy of the Manuscript of the Naradiya Dharmas'astra in the library of 
the Asiatic Society in Calcutta, which was obtained through the kindness 
of Babu Rajendrn Lai Mitra. As nearly every verse of it occurs in one or 
the other of the modern compilations on Hindu Law, it has been possible 
to trace them all except two or three verse-s, and thus to correct several 
passages and even to supply two half-verses, which seem to have been 
omitted by an error of the copyist. The variae lectiones, which the quoted 
passages offer in great numbers, have been omitted, as it is by no means 
certain that they are genuine. Instances occur, where there can be little 
doubt that they are corrections, made by the later lawyers ; and there are 
strong suspicions that the compilers of Dhannanibandhas quoted, at least 
in many cases, from memory. It would therefore seem of little use to 
quote these v. 11., if the reading of the MS. gives a good sense. 

Colebrooke, who likewise possessed a copy of Narada, gives in his 
translations of the Dayavibhaga and Mitakshani the numbers of the verses 
quoted by Jimfftavahana and Vijhanes'vara, according to his MS. A com¬ 
parison of these citations has established the general accuracy of the copy 
which forms the basis of the present edition. The Naradasmriti has been 
placed last, simply because the MS. was received only after the printing 
of the Appendix had been begun. 

f Note- —Colebrooke, Mit. Chapter I. Sec. I. para. 5, quotes the verse 
as the first* Compare Dayabhaga, Chapter I. para. 2. Bfdambhatta 
(note, ibidem) censures the reading as ungrammatical, but wrongly. 

The same word occurs again, Narada, 13 ; 1 1. 27. 34. 44. 

J Note. —MS. «gf^?ruFf. Colebrooke, Mit. Chapter II. Sec. II. para. 
6; Chapter II. Sec. XI. para. 17; Dayabhaga, Chapter I. para. 3 ; 
Chapter VI. Sec II. para. 13. 








irnfqff^ rarRr ffrrrg ^ I 

Prf# grpr nr»r f^qrrr^r n * n # 
former i 

iz® gr *ttrr?rer Jrf?nf*?r u a lit 

fgirqr^jrr: ^ «r«rr F^r l 

**r?rr 5 Ttt: ^ProrgT 5T^r^rr5j^ FW II ^ lit 

Tfnr^RWr srw ^ *rinT i 

^owRf%jjTfrrf=r JmRt n % n§ 

Jrnrr =er tt f *rer ^iftF^j^r I 

rT’RTRfT Ftf^fsr Jn?rrfa fl* *rof F^rr II's II II 

^rcqvmsrrsf^p* =g 1 

^r^rgfqrq-iTr qrFttf ssfM 1 ktw II «r iitf 
*ato^^TRR‘r jrfnrwnrsngT I 
grrgjTf^T r^nnftrrrm' sr IK ll** 

F^rr^g^f R'^ , rrrR>Txgr?r: i 
VPT ftg-RqTrFlTrrW SR 11 \° lift 

* Note.— Colebrooke, Hit. Chapter I. Sec. II. para. 7 ; Dayabhaga, 
Chapter I. para. 32. 

+ Note. —MS. ftflqf—Wfrfem. Corrected according to Viramitrodaya, 
/. 172, jo. 2, l. 1, where however cf^fa ft?m: is read. Colebrooke, Daya¬ 
bhaga, Chapter II. para. 82. 

t Note. —Colebrooke, Dayabhaga, Chapter III. Sec. I. para. 15, 

§ Note. —MS. w a fawrfi*. trfV*: Colebrooke, Dayabhaga, 
Chapter VI. Sec. I. para. 12; Mit. Chapter I. Sec. I. para. 19. 

|| Note. —MS. 

Note. —Colebrooke, Dayabhaga, Chapter IV. Sec. I. para. 4. 

** Note. —MS. 3TT^: 

ft Note. —MS. g Colebrooke, Mit. Chapter I. Sec. IV. para. 8; 

Dayabhaga, Chapter VI. Sec. I, para. 16. 






tsfr^srra- wrcrr *5rr<rer wn I 

?sq- * %#t ?rcr£ror it \\ if* 

srgfsrf nf?nr#r Rrvsr^rrwjr: fa?rr i 
*wrsrmRt:ft irnrr <jsrr°rr nrm II lit 

3^firr?rrNr^f m : ^Rrgrwirerr: *tpr l 
?T*IT5T*Tt3r : W ! fgttTrTT »Tf»t=fr II U lit 
j^riterfaref *4w* I 

^nWb^?r?TpT>f<? sir?re*;jarOT?r II t» III 

fair* rf f^ar^r % I 

?taf *r q-g- *rj? 5 ft - f^rr mj; n \*a nil 

«rrRrfr: ft^rcr^nrw i 

ar;w ! m*3r*rr7 ^ ^ rtm«tF^rr sny: II U nil 

^nfbr-ar srite-sar ijsrrcrf *r-5j srm% i 
%qft sfrsr fcnTT ^ OTICTT: II II 

cr-^r jy^rnpr: i ** 

*rr?rnrfw fq-*r R^t ?t?r =*? II \«* u 

srr?Tr ^ rgrRrjTfrrmtivqr I 

arfr^nsr: *5 sfrfsRm ^ ffrr: 11 vt 11 

* Note. —MS. Corrected according to Madana and Cole- 

brooke, Dayabhaga, Chapter VI. Sec* I. para. 16. 

f Note .—The form tf?rr occurs also at the end of a half verse, Narada, 
12, 57, and in other Smritis. Colebrooke, Mit. Chapter I. Sec. VI. para 
7; Dayabhaga, Chapter II. para. 35. 
t Note. —MS. wtW'fii. 

§ Note — MS. <3Tf*TW. 

|| Note. —MS. W Colebrooke, Dayabhaga, Chapter II. para. 75. 

*|[ Note .—MS. Colebrooke, Mit. Chapter I. Sec. II. para. 

14 ; Dayabhiiga, Chapter II. para. 83. 

** 2Va/e.—MS. Corrected according to Viramitrodaya,/. 185, 

p. J, L 5. 



sftfsR 1 pr* * * * ** * * §§ gr nw sfm i 

ar^^rq-iTfTrJTrjfTJ^rafr^^ ^ II V II* 

ffojftSqpfa* ^gt mx WTP^rqTTTf^^ : | 

dfrrar sifqr t?f?r srirr^snrr spa: n lit 

#tfHtarannrerr sHr^nr^'T^: i 

^1 

•T^W: =Fj: S$> qTfjm^CTffrfq’q': II V{ ll| 
r^rrjcqrqr'TF g^grW R*srte% svr* I 
Rwijk# ^rJrnr^rrirwf^mwTr II H 

^r^r^r j unrererra-g- *r r«nt1 
wfr«rs£rrqTTOT»Tr II X# II || 

♦srr|<>rnnr5rr : nror^r^l irartfr *r i 
ftvtraj# ^*r w^j farhi^f ft^r II ^ HIT 
jrrof ^rwr 5^rr^5ftornTfsjt^rT^«Tr?r I 
rwf??T5T«Tir q’i^rF^^Rvrog ^ n ^ il # * 

*n?rw ^'TT nw: fs^mt nr°r *r<T ! i 
* rr frr^rr vntfrm srst U lift 

ipr trntw: f^snrr* I 

^WrirrrJrratg- «r5r ^ •• n V u §§ 

* Note.— MS. ; ^HT:| 

f Note. — MS. ^fe?f: trfsr: ; g^au. Colebrooke, Mit. Chapter II. Sec. 
X. para. 3 ; Dayabhaga, Chapter V. para. 13. 

x Note. —MS. ?ftTRSf. 

|| Note .—Colebrooke, Mit. Chapter II. Sec. I. para. 20. MS. 

*t<nrcnfr[. Corrected according to Balambhatta. 

Note —Colebrooke, Mit. Chapter II. Sec. I. para. /. 

** Note .—Colebrooke, Mit. ibid. 

ff Note. —MS. 5JT<I3I; wmi; HtWT; *T?fT. Corrected according to the 

Mayukha and Madana. 

§§ Note.— MS. w. Colebrooke, Dayabhaga, Chapter XI. Sec. I. 
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f5prr«r$ i 

Trqr?g fqrjgsr: sr*r f*5rcr: u ^ n* 

?TRr^irrf|rir«r’5qrf5?r mm aifa Rstt: i 
aT^rrT?f3TJnr??rrof jrmqnrr^swr n %o nj- 
Rfrr rsafft ^nrrr im rsrpr *frsR I 

*?ftr *m =t mt ^TPrsanrsf^r 11 h iij: 

PTfarfcrw^r ^4 m m i 

^njfi^srf^r^rsqrfofl* *n*»ror fq<rr It ^ li§ 

^Tf g- =r f^rr snrrfr i 

^^fir^r>:pFrr?g-%q%fT \\^\\\\ 

aTft^nrR fwrW ^rsnj^r grr I 
srevr^rqrh *fe*rrr «rt|<»rir ii v<* ntf 

q-^Tf^r^ 3 If t ! 

qTOT ^ r ^H qrrl: II ^ II 
srqrcRr ftf^Tq’; I 

snf^rfjnrf^#-^- ^«r^f*fsR^rr?r n H n** 

♦?f^rfjrfq-jr^Trr^w€ir # jt^ i 

♦ 

* Note. —MS. si-»ff. Colebrooke, ibid. 

t Note. —MS. ar^Trf* ; The first half verse is left out in the MS. 
It has been supplied from Viramitrodaya, 157> 2, 11, as without it 
\he verse gives no good sense. Moreover Colebrooke’s numbering of the 
following verses shows that he must have had it in his MS. 

X Note .—Colebrooke, Mit. Chapter II. Sect. I. para. 25. 

§ Note. —Colebrooke, Dayabhaga, Chapter I. para. 47. 

•> 

% 11 Note. — Colebrooke, Dayabhaga, Chapter III. Sect. II. para. 41. 

Note. —MS. fq^ST; aTTOWT^T; ^Tmqf. Colebrooke, 

Dayabhaga, Chapter III. Sect. II. para. 42. 

**Note. —MS. Colebrooke, Mit. Chapter II. Sect. XII. para. 

8 ; Dayabhaga, Chapter XIV. para. I. 
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srRr wr f? n ^ it* 

FWrFRr iy«r%qr: ir^wmurr^r = II |<r n 
*rrFsrsr arfrorsq =?* g-R kzwtz ** I 


fw^r hthtt * i^rRirrFf: 'Jrwnr u H t 

^rifrrn farcr sn% ^fcF^prenr i 

gr%"if ^TTr^rfr »T?T^rFsrqt: I 

R^TFrr »?r?rr# 5 Nfar sf?r faw H 8 \ n II 


q£r*rsrnrr qfrq- ; ijqwjrf: 1 

T ?f ^fq^r OTTR* II I11| 

^rtpirtR ftafWtarsnR grr I 

N * 

$q*te rTfetonT^ wsrerj 11 11 

t 4 ftvPTTisrm^ 1 

^^nar#r qr q *qftVtrf*rf?T Fft ^ 5 11 «a 11** 
alfCST ^qsr-stq gf^FTPR' qq^r 1 
^rqta-sr srete-sj qgfcqjsrertq^ 11 nit 


* The MS. leaves out the first half verse ; it has been supplied from 
Colebrooke, Mit. Chapter II. Sect. XII. para. 3, and Viramitrodaya, 
223, 1, 14. 

f Note-— Colebrooke, Dayabhaga, Chapter XIV. para. /. 

X Note .—Colebrooke, Mit. Chapter II. Sect. XII. para. 4. 

§ Note .—Colebrooke, Dayabhaga, Chapter XIV. para. 7, and note. MS. 
wr faraT:; w*Rt* r 
II Note. —MS. ; f^T. 

Note .—MS.^to^t. 

** Note- —MS. Colebrooke, Dayabhaga, Chapter VII. para. 

1, quotes the verse as 43. 

tf Note, —MS. Colebrooke, Mit, Chapter I. Sect. XI. para. 

22, note, alludes to this verse as 44. 
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arta: f <r*r*rr i 

w ’grwr • jarr n u* 

<r^rr qrs^prwrcr : q-srimrsmrer i 

5?f«<jjb «NrssraNfr ?rr ?r grrrr: n «« u 

fg-jsprrrr *j?srt sirrr m ^rrot I , 

jfrnprflr*? tnflrpn'r mm?** n #«* n 
sprifcnj* fWr *r m l 
sqrrom wrosfNrft **T*rf?r*pr*§f* ii ^ iif 
vSFnnt jf Tf^rr ffgqs foresu . mi * i 
3*-$rsf?*r sjhft f^ : 5ffanr*rr<ft „ hj 
*?$^3r«r*n*?P i 

w *srrf* j sffqrnnrr* rrsrmfSr *?r n *a\ ii§ 
or^nr g-r^prwr: ^^rsn w<rrPT<»r i 
*<*3ftwir^fhrqf <?nrprf^*j*«ii ^ nil 

rf* mforaa’ *nwm> *ra mrtesr f3*rcr- 

^ ii U H 
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* Note. —MS. vi*r. 

f Note.— MS.-«JT*W^TH. 

t Note. —Colebrooke, Dayabhaga, Chapter IV. Sec. II. para- 10, agrees 
with our number. 

§ Note —MS. ^f^worf.; *wnf?j. 

II Note. —MS. wrarrotr- Colebrooke, Mit. Chapter II. Sec. I. para. 28, 
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TRANSLATION 


1. Where a division of the paternal estate is instituted 
by sons, that becomes a topic of litigation, called by the 
wise ‘ partition of heritage.’* * * § 

2. Let sons divide, after the father’s death, his wealth, 
according to the order (of their seniority and caste) ; (let) 
daughters (divide the estate) of their mother (after her 
death), (or ) on failure of daughters, their issue. | 

3. When the mother’s menses have ceased, and the 
sisters have been married, or when cohabitation has ceased, 
and the father’s sensual passions are extinguished, (then let 
the sons divide the estate). 

4. Or the father, being advanced in years, may himself 
separate his sons ; either dismissing the eldest with the best 
share, or in any manner, as his inclination may prompt. J 

5. Or let the eldest brother, by consent, support the 
rest, like a father; or let a younger brother, who is capable, 
do so ; the prosperity of the family depends on ability.§ 

6. Both what is gained by valour, and the wealth of a 
wife, and what is acquired by science, these are three sorts 
of property exempt from partition; and any favour con¬ 
ferred by the father. || 

* Note .—Colebrooke. For the citation of the chapters and sections, 
where Colebrooke’s translation is to be found, see the notes to the text 
given above. 

Note— According to the order , &c. See verses 12, 13, and 99. 
Issue, Colebrooke, male issue, according to Vijnanes’vara’s interpretation. 
But the Sanskrit anvaya has a general meaning, and the explanation is 
therefore too narrow. 

X Note .—Colebrooke, or left out. 

§ Note. —Colebrooke. 

II Note .—Slightly altered from Colebrooke- 



7. And, it the mother has given through affection fa 
portion of) her (separate) property to one (of her sons), to 
that also this (the above) rule refers ; for the mother is like 
the father (able to bestow gifts). 

8. What was given before the nuptial fire, what was 
presented in the bridal procession, her husband’s donation, 
and what has been given by her brother, mother, or father, 
is termed the six-fold property of a woman* * * § 

9. They declare, that the (separate) property of women 
belongs to their issue, but, that, if they are childless, it goes to 
their husbands, in case (they were married according - to 
one) of the four rites, the first of which is the Brahma rite, 
and, that it goes to the parents, in case (they were married 
according to one) of the other (rites).f 

10. He who maintains the family of a brother studying 
science, shall take, be he ever so ignorant, a share of the 
wealth gained by science.^ 

11. A learned man needs not give a share of his own 
acquired wealth without his assent, to a learned co-heir: pro¬ 
vided it were not gained by him, using the paternal estate.§ 

12. Let the father making a partition reserve two shares 
for himself; the mother shall receive an equal share, if the 
sons divide after her husband's death.jj 


* Note. —Colebrooke. Slightly altered on account of a difference in 
the reading of the text. 

f Note .—The rites of marriage are, according to Narada, 12, 39, the 
Brahma, Piijapatya, Arsha, Baiva, G&ndharva, Astira, Rakshasa, and 
Pais'acha. 

% Note. —Colebrooke. 

§ Note. —Colebrooke. Altered on account of a different reading of the 
text. See also Col. Dig. II. 454. 

|| Note ,—First half verse from Colebrooke, 






13. It should be known that the eldest receives a large 
share (upon' partition after the father’s death), and it is 
recorded, that the youngest receives a smaller one. The 

, rest should take equal shares, and (so should) an unmarried 
sister. 

14. Fbr sons begotten lawfully on a man’s wife (by an¬ 
other persqn appointed thereto), (this rule is) also (ordain¬ 
ed); for those who are of an inferior caste, born from women 
legally married, a decrease in the shares according to their 
order (is ordained).* * * § 

15. For such as have been separated by their father with 
an equal, greater, or less allotment of wealth, that is, a law¬ 
ful distribution ; for the father is the lord of all.f 

16. A father who is afflicted with .disease, or influenced 
by wrath, or whose mind is engrossed by a beloved object, 
or who acts otherwise than the law permits, lias no power 
in the distribution of the estate.j: 

] 7. The son of a damsel, the son of a pregnant bride, 
and he who is born from a woman who was (at first) un¬ 
known (but found out afterwards)^, the husband (of their 
mothers) is their father, and they receive shares (of his pro¬ 
perty). 

18. Let the damsel’s son, born through his mother’s 
folly, whose father is unknown, present funeral oblations 
to the father of his mother and inherit his property.|| 


* Note .—A decrease in the shares, smaller shares, 

t Note. —Colebrooke. AU> Sarvasya, i.e., all the property. 

X Note .—Colebrooke. 

§ Note—See BaudMyana—Colebrooke, Digest, II. 367, ‘on a disloyal 
wife/ 

|| Note .—This rule seems to provide for the ease where the mother 
of the Kanina has not been married afterwards. 

45 IIL 
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19. But those children who have been begotten on a 
wife not appointed, by one or by many, receive no share 
(from their mother’s husband); they are the sons of the 
begetter. 

20. Let them present the funeral oblations to the 
begetter, if their mother had been obtained (from her 
husband) in consideration of a present; but (if they were 
born) from a woman obtained without a present, they 
present the funeral oblations to the husband (of their 
mother). 

21. An enemy to his father, an outcast, an impotent 
person, and one who is addicted to vice, take no shares of 
the inheritance, even though they be legitimate, much less 
if they be sons of the wife by an appointed kinsman.* * * § 

22. (Incapable of inheriting are also) persons afflicted 
with a chronic and agonising disease, idiots, madmen, and 
lame men, and these are to be maintained in the family; 
but their sons receive their shares.^ 

23. Let sons of two fathers present the funeral cakes 
and the libation of water to both severally; let them take 
from the inheritance^; of the begetters and of the husbands 
of their mother after (the death of these persons). 

24. The property of reunited coparceners is considered 
to be exclusively theirs; in any other case, if they are child¬ 
less, it should go to the other (separated relations) who 
(otherwise) receive no share.§ 

* Note .—Colebrooke. 

t Note.—See also Mayfikha, Chapter VI., See. XI. para. 3. 

t Note .—Half a share from each. Colebrooke, Digest, II., 365. This 
translation seems to point to a reading fx 

§ Note,' First half from Colebrooke* Regardingthe translation of the 
second half, see also Colebrooke, Digest, II., 561, who however appears to 
translate a different reading. 
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25. Amongst brothers, if any one die without issue, or 
enter a religious order, let the rest of the brothers divide 
his wealth, except the wife’s separate property.* * * § 

26. Let the brothers allow a maintenance to his women 
for life, provided these preserve unsullied the bed of then- 
lord. But if they behave otherwise, the brethren may re¬ 
sume that allowance."!' 

27. (As regards) the daughter of a deceased (coparcener), 
it is thought that she should be maintained out of her father’s 
share; let them support her until her marriage, afterwards 
her husband shall keep lier.^ 

28. When the husband is deceased, bis kin are the 
guardians of his childless widow ; in disposing (of her) and 
in the care of her, as well as in her maintenance, they have 
full power. 

29. But if the husband’s family be extinct, or contain 
no male, or be helpless, the kin of her own father are the 
guardians of the widow, if there be no relations within the 
degree of a Sapinda.§ 

30. Through independence women go to ruin, though, 
they be born in a (noble) family, therefore the Lord of 
creatures ordained dependence for them. 

31. The father protects her during her childhood, her 
husband in her youth, her sons in her old age; a woman 
has no right to independence. 

32. What remains of the paternal inheritance over and 


* Note .—Colebrooke. 

f Note. —-Colebrooke. 

X Note. —Borradaile, Mayukha, Chapter tV„ Sect, IX., para. 22, dif¬ 
ferently but wrongly. 

§ Note.— Colebrooke, 
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above the father s obligations, and after payment of his 
debts, may be divided by the brethren ; so that their father 
continue not a debtor.* * * § ** 

33. for those whose forms of initiation have not been 
regularly performed by the father, these ceremonies must 
be completed by the brethren out of the patrimony. f 

34. If no wealth of the father exist, the ceremonies must 
be, without fail, defrayed by brothers already initiated, con¬ 
tributing funds out of their own portions.! 

35. But, he (the brother), who being employed in the 
affairs of the family, performs their business, must be 
honoured by the (other) brethren by (presents of) food, 
dress, and vehicles.^ 

36. If a question arise among co-heirs in regard to the 
fact of partition, it must be ascertained by the evidence of 
kinsmen, by the record of the distribution, or by the 
separate transaction of affairs.|| 

37. fhe religious duty of unseparated brethren is single. 
When partition indeed has been made, religious duties be¬ 
come separate for each of them.^F 

38. Gift and acceptance of gift, cattle, grain, house, 
land, and attendants, must be considered as distinct among 
separated brethren, as also diet, religious duties, income, 
and expenditure. ## 

* Note. — Colebrookc. 

■f Note . — Colebrooke. 

% Note .—Colebrooke. 

§ Note.—See Colebrooke's Digest, II., 2/8, 

II Note. — Colebrooke. 

Note. —Colebrooke. 

** Note .— Colebrooke. 




357 


39. Separated, not unseparated, brethren may recipro¬ 
cally bear testimony, become sureties, bestow gifts, and 
accept presents.* * * § 

40. Those by whom such matters are publicly trans¬ 
acted with their coheirs may be known to be separate, 
even without written evidence.f 

41. Those brothers who live for ten years performing 
their religious duties, and carrying on their transactions 
separately, ought to be considered separate; that is certain. 

42. If there are many descended from one, who perform 
their religious duties, and carry on their transactions sepa¬ 
rately, and possess separate instruments for their work,); 
and do not make agreements about their affairs. 

43. If they give or sell their shares, they may do that 
as they please, for they have power over their own wealth. 

44. A son, born after a division, shall alone take the 
paternal wealth ; or he shall participate with the coparcener 
reunited (with his father). 

45. The legitimate son, the son begotten on a wife, and 
likewise the son of an appointed daughter, a damsel’s son, 
the son of a pregnant bride, the son born secretly , 

46. The son of a twice married woman, the son cast off, 
the son obtained,§ the son bought, and the son made, and 
the self-given son, are declared to be the twelve (kinds of,) 
sons. 


* Note. —Colebrooke. 

+ Note.—* ^Colebrooke* 

X Note. — Instrument* for their work. According to the Mayukha. 

§ Note .— Obtained, labdha seems to be another denomination for the 
adopted son. 







47. Six of these are kinsmen and heirs, and six are kins¬ 
men (but) not heirs; it is recorded that each preceding one 
is of higher rank, and each following one of lower rank. 

48. If on the interruption of the possession of a house 
or laud a doubt arise (as to the ownership), (the claimant) 
may obtain it by (producing) records, or persons who know 
that he had possession of it, or witnesses.* 

49. After the father’s death these, (the abovementioned 
sons), may inherit the father’s wealth according to their 
order ; on failure of the superior one, the next in rank has a 
right to the inheritance. 

50. On failure of the son, the daughter inherits ; for she 
equally continues the lineage. A son and a daughter both 
equally continue the race of their father, f 

51. On failure of daughters, the Sakulyas (inherit), next 
the Bandhavas, next a fellow caste-man ; on failure of all 
(the inheritance) goes to the king. 

52. Except in the case of Brahmans; but a king who is 
attentive to the obligations of duty, should give a main¬ 
tenance to the women of such persons. Tire law of inherit¬ 
ance has been thus declared.| 

[Here ends, in the Institutes of Law proclaimed by the 
illustrious Narada, the thirteenth topic of litigation, called 
the Division of Inheritance.] 


* Note .—This verse interrupts the connexion between verses 47 and 49, 
and were it not that Colebrooke numbers the last verse of the chapter as 
52, the insertion of this verse might unhesitatingly be set down as due to 
a mere clerical error. 

f Note .—First half from Colebrooke. 

J Note .—Colebrooke. 



CORRECTIONS AND ADDITIONS TO THE INTRODUCTION. 


Page v, line 16, the family name of the authoress of the Lakshmi- 
vyakhyana is Payagunda , not Payagunda , as the misprint in the 
note makes it. 

Lakshmldevi was the wife of Vaidyanatha Payagunde, the son of 
Mahadevabhatta. # 

Balambhatta was, according to Hall, 1. c., the son of another 
Vaidyanatha Payagunde, the son of Ramabhatta. According to the 
tradition of the Maratha Shastris, Balambhatta was the pupil of 
Nages'a or N&gojibhatta, and the teacher of Nilakantha Shastri, 
who in his turn was the instructor of Raghavendra, under whom 
many of the living grammarians of Sattara and Puna studied. 

According to Hall, 1. c., the father of Balambhatta was a pupil of 
Nages'a, a statement which is not at all irreconcileable with our 
tradition. The Shastris assert that the whole Payagunde family 
was given to literary pursuits, and had great influence on the estab¬ 
lishment of the rules of the Achara, as observed in the Dekhan. 

Page x, 1. 12. Regarding other works composed by Kamalakara, 
see Hall, ibid, page 177 ; and regarding his wife and son, ibid. 
page 183. According to Hall the Nirnayasindhu was composed 
in 1661, Vikram&ditya. 

Page xi, i. 18. Regarding the literary activity and the life of 
Anantadeva, see Hall, ibid . page 62, 145, 186, 190,191, and par¬ 
ticularly page 185. 

Besides the works enumerated there, Anantadeva wrote also 
the Dattakahausiubha, a work on adoption. 

* See FitzEdward Ilall, a contribution towards an Index to a Biblio¬ 
graphy of the Indian Phil. Systems, page 1/5. 
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CORRECTIONS TO THE APPENDIX. 


: Page 304, 1. 21—#1 read =T 
Page 310, 1. read 

Page 311, 1. ]G—SNOTT read 
Page 320, I. 27—read fctt#RST form? . 
Page 330, 1. 3—read 
Page 335, 1. 7— rea d 
Page 336, 1. 8—WRrpTfWRTo read 
Page 337, I. 27—read f^Rffr 
Page 345, 1. I—read »TPj% 

Page 347, 1. 1—read ST^f ' • 

. Line 8, 

Page 347, 1. 16, perhaps better *Rttcrt. 

Page 350, 1. 11—read S$?*Tr fjstftT: 

Page 354, 1. 30—read fcPT[5>f 
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No. 768 of 1867 


Judicial Department: 

Bombay Castle> 8th March 1867 


Letter from R. West, Esquire, C. S., dated 13th February 18(57, 
forwards the Part on Inheritance of the Digest of Hindoo Law 
compiled from the replies of the Shastrees in the several Courts 
of the Bombay Presidency, by himself and Dr. J. G. Buhler, 
Professor of Oriental Languages in the Elphinstone College. 
States that there still remain besides the “ Vyavasthas” relating 
to Contracts, which will probably be superseded bv the proposed 
Code of Contract Law, a considerable number which it may be 
desirable, in the event of the present work proving successful, 
to work up at an early period into Sections on u Property/’ &c., 
and that should Government wish it he will submit a further 
proposal on the subject hereafter. Suggests that the work be 
translated into the Vernacular languages. Recommends that 
I.)r. Buhler, on whom the greater part of the work has fallen, 
be granted a liberal reward, and that the joint Editors be 
allowed to receive gratis the author’s usual number of copies 
(twenty-five) for presentation to their friends interested in the 
Hindoo Law. 

Resolution. —Mr. West and Dr. Buhler are entitled 
to the best acknowledgments of Government for the 
manner in which they have discharged the important 
and laborious duty of preparing the Digest. The Right 
Honorable the Governor in Council has no doubt that it 
will be exceedingly useful to Students of Law and to 
Judicial Officers in this Presidency, and that it will add 
likewise to the high reputation of the Editors. 

2. Mr, West’s own valuable services in connection 
with this work have been gratuitously rendered. But 
he suggests that Government may appropriately make 
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some liberal acknowledgment to Dr. Btihler, to whose 
learning and labours the Digest will owe much of its 
value. A sum of Rupees 3,000 should be offered to 
l)r. Bidder with an expression of the thanks of Govern¬ 
ment. 


3. It appears that 250 copies of the w r ork have been 
printed. Mr. West suggests that 25 copies be placed at 
the disposal of the Editors. His Excellency in Council 
will place 30 copies at their disposal. 


4. In para. 5 of his letter Mr. West suggests the 
propriety of translating the work into the several Ver¬ 
nacular languages of this Presidency. He points out 
that the materials which already exist would make it easy 
to prepare translations in Maratha and Guzeratee, and he 
expresses willingness to superintend the preparation of a 
translation in Canarese. Mr. West should be asked to 
explain more fully whether he proposes that the whole 
work should be translated, or only extracts or selections 
from it; to whom he would entrust the superintendence 
of the several translations; and what would be the pro¬ 
bable cost of each ? 

5. In para. 4 of the letter it is intimated that further 
proposals will be made as-to a continuation of this work. 
These proposals should be awaited. Any communication 
on the subject will no doubt express the conclusions to 
which Mr. West has been led, not only as to the expe¬ 
diency of proceeding with the Digest of Opinions on 
points of Hindoo Law, but also as to the expediency of 
preparing a Digest of Opinions on points of Mahomedan 
Law . 


W. WEDDERBURN, 
Acting Secretary to Government. 


